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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

No. 74-1848 


HERBERT GARVEY, 


Appellant, 


V. 


CASPAR WEINBERGER, SECRETARY, 
DEPARTMENT OF HEALTH, EDUCATION 
AND WELFARE, 


Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF VERMONT 


BRIEF FOR THE APPELLEE 


QUESTIONS PRESENTED 

1. Whether plaintiff's challenge to the constitutionality 
of the Social Security Administration's procedure for appointment 

of a representative payee is moot because plaintiff has been restored 
as direct payee of his Social Security benefits. 

2. Whether a substantial constitutional issue is presented 

by a claim that the Secretary's certification, without prior hearing, 
of payment of Social Security benefits to a representative payee for 
the beneficiary's use and benefit, violates due process. 
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STATEMENT OF THE CASE 


This appeal is taken by the plaintiff to the United States, 
Court of Appeals for the Second Circuit requesting that the Court j 
of Appeals reverse the order of the United States District Court 
for the District of Vermont, dated May 31, 1974. The district court 
in its order dismissed the complaint, denied class action status 
and denied a three-judge court to consider plaintiff's challenge 
to the constitutionality of 42 U.S.C. 405(j), 427 and 1302. 

Section 205 (j) of the Social Security Act, 42 U.S.C. 405 (j), 
provides: 

"When it appears to the Secretary 
that the interest of an applicant entitled 
to a payment would be served thereby, cer¬ 
tification of payment may be made, regard¬ 
less of the legal competency or incompetency 
of the individual entitled thereto, either 
for direct payment to such applicant, or for 
his use and benefit to a relative or some 
other person." 

Pursuant to that statute, and implementing regulations, 20 C.F.R. 

1601-1610, the Secretary determined that as of December 1, 1973 the 

1 / 

Social Security payments to which plaintiff, Herbert Garvey, was 
entitled would be paid to his- son as his representative. (Plaintiff's 
First Amended Complaint, at p. 4, 1|7) . The Secretary's certification 
was based upon an application by plaintiff's son, Robert Garvey, 
accompanied by a physician's certificate indicating that plaintiff 


1/ Plaintiff is entitled to the sum of $134.30 per month in Old 
Age Insurance Benefits, 42 U.S.C. § 402(a) and $50 per month under 
the Supplementary Social Security Income Plan. (Plaintiff's First 
Amended Complaint, at p. 2, 117). 
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was'incompetent to manage his own affairs. Although provision is 
made for a subsequent hearing (20 C.F.R. 404.908-.934), Section 
205 (j) does not provide for, and the Secretary did not hold, a hearing 
prior to appointing plaintiff's son as representative payee. 

At about this time, plaintiff left his son's home and took up 
residence with his daughter, Mrs. DeLong. Thereafter, plaintiff s 
son sought to have Mrs. DeLong substituted as representative payee, 
but she indicated no desire to take over that responsibility. 

(Social Security Records introduced as Defendant's Exhibits). 

During the period that Robert Garvey v.’as representative payee 
for his father's Social Security benefits, he endorsed each of 


plaintiff's Social Security checks and gave them to Mrs. DeLong, 
who immediately turned them over to plaintiff. I^. Thus, plain¬ 


tiff continued to receive the full amount of his benefits for his 
unrestricted use during the time his son was acting as representa¬ 
tive payee. There is little evidence as to how plaintiff utilized 
these monies but plaintiff's daughter observed that although her 
father "... never has money for medicine ... he hired a taxi 
the other day to bring him two packs of cigarettes." 

On March 8, 1974, plaintiff filed the instant suit to recover 
his status as direct payee on his Social Security checks, claiming 
he had been unconstitutionally deprived of that status because a 
representative payee was appointed without a prior hearing. (Plain¬ 
tiff's Verified Complaint, at pp. 1-2, II 2-3). Plaintiff originally 







sought monetary damages in the amount of the benefits not paid him 
as direct payee, but, when it became clear he was receiving the pro¬ 
ceeds of all his Social Security checks, he amended his complaint, 
on April 1, 1974, to seek only declaratory and injunctive relief. 
(Plaintiff's First Amended Complaint, at p. 6). 

After being advised that he had a right to ask for reconsidera¬ 
tion of the representative payee determination and to submit any 
additional information tl t he might desire, plaintiff exercised 
this right and, on May 22, 1974, he was notified that he had been 
restored to his status as direct payee. (Exhibit A to Defendant's 
Motion to Dismiss). This case came for hearing on May 31, 1974, 
and the district court explained that if plaintiff had, indeed, been 
restored to his status as direct payee on his benefit checks, then 

Ko 1 r-m ■* r*-% r* ^ ^ ^ “^1 1 Q 7 il 

^ ^ ^ --• -» / 

Hearing, at pp. 13-14). When it became clear that plaintiff had, 
in fact, been so restored, the case v/as dismissed by order of the 
district court dated May 31, 1974. The district court in that order 
also held that the plaintiff had failed to cstal:>lish the prerequisites 
for a class action, or the convening of a three-judge court. Plain¬ 
tiff filed a timely notice of appeal. 

STATUTES AND REGULATIONS INVOLVED 

The relevant statutes and regulations are set forth in a 
Statutory and Regulatory Appendix to this brief, infra , pp. la - 16a. 
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ARGUMENT 
I 

THE DISTRICT COURT PROPERLY DISMISSED 
PLAINTIFF'S COMPLAINT ON THE GROUND 
THAT HIS CLAIM FOR RELIEF WAS MOOT. 

A. Plaintiff does not have a present live c ontroversy wi;^ 
defendant . 

The threshold requirement imposed by Article III 
Constitution is that those who seek to invoke the power of 
court must allege an actual case or controversy. 

"To be cognizable in the Federal Court, a 
suit must be definite and concrete, touching 
the legal relations of parties having adverse 
legal interests. ... it must be real ^nd 
substantial controversy admitting of specific 
relief through a decree of a conclusive 
character, as distinguished from an opinion 
advising what the law V70uld be upon a hypo¬ 
thetical state of facts. North Carolina v. 

Rice , 404 U.S. 244 (1971)." 

Plaintiff no longer has such a "definite and concrete" 
controversy with the defendant. Plaintiff has been restored to his 
status as direct payee on his Social Security checks, the relief 
sought by his complaint. And, plaintiff was not deprived of the 
use of any of the benefits to which he was entitled during the time 
that a representative payee was receiving his Social Security checks 
Hence, there is no continuing controversy presented over any alle¬ 
gation of injury to property interests which might have been sus¬ 
tained as a result of an allegedly unlawful certification of payment 


of the 
a federal 
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i : 

to *a representative payee. Just the fact that plaintiff at one 
i time in the past was exposed to allegedly illegal conduct, does 
not present a case or controversy justiciable by a Federal Court. 
O'Shea V. Littleton, 414 U.S. 488, 495 (1974). Nor does the fact 
that the plaintiff might again be subjected to the allegedly 
illegal conduct at some time in the future provide the jurisdic¬ 
tional requisite of a case or controversy. Id.; see, SEC v. 

Medical Committee for Human Rights , 404 U.S. 403 (1972). Plaintiff 
is now no more lilcely to experience the appointment of a representa¬ 
tive payee, with or without a hearing, than any other Social 
Security recipient. Hence, his stal?e in this matter is no greater 
than that of any other Social Security recipient who fears that some 
day, for some reason, a representative payee may be appointed as 
r»aripient of his benefits. Such a speculative concern clearly docs 
not present a "case or controversy" justiciable in the Federal 
Courts. 


"Abstract injury is not enough. It 
must be alleged that plaintiff 'has sus¬ 
tained or is immediately in danger of 
sustaining some direct injury' as the 
result of the challenged statute or 
official conduct. Massachusetts v. 

Mellon , 262 U.S. 447, 488 (1923). The 
injury or threat must be 'real and imme¬ 
diate' not 'conjectural' or 'hypothetical'." 
Golden v. Zwickler , 394 U.S. 103, 109-110 
(1969); Maryland Casualty Co . v. Pacific 
Coal & Oil Co., 312 U.S. 270, 273 (1941); 
United Public Workers v. M itchell , 330 
U.S. 75, 89-91 (1947), O'Shea , supra , at 
494. 
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See Zito v. Weinberger , _F. Supp. _ (Civ. No. B-74-275, D. Conn., Nov. 15, 1974). 

Because plaintiff is now the direct payee on his benefits 
and does not claim that he was deprived of any past benefits as 
a result of the challenged appointment of a representative payee, 
the dispute as to whether that appointment was lawful is now moot. 

Messer v. Finch , 314 F. Supp. 511 \E.D. Ky. 1970), vacated and 
remanded for dismissal as moot, sub nom . Messer v. Richardson , 

400 U.S. 987 (1971). 

B. Plaintiff's claim does not fall within the exception 
to the mootness doctrine concerning voluntary cessa¬ 
tion of illegal conduct . 

The voluntary cessation of the challenged and allegedly 
illegal conduct on the part of a defendant does not moot a case, 
otherwise the defendant would be free to return to his old ways. 

See, United States v. W. T. Grant Co ., 345 U.S. 629, 632 

(1953). Plaintiff argues that the voluntary restoration of his 
status as direct payee of his benefits does not moot his claim for 
relief. 

The Supreme Court considered the 'voluntary cessation' doc¬ 
trine in DeFunis v. Odegaard , 416 U.S. 312 (1974). There, plaintiff, 
see)cing admission to the law school at the University of Washington, 
had brought suit alleging that he had been discriminated against 
on account of his race. He argued that the law school's admissions 
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policy, which favored minority students, violated his riqht to 
equal protection of the law. By the time the case reached the 
Supreme Court, plaintiff was in his last semester of 1^w school. It 
was represented to the Court that the law school's policy was that , 
once a student had registered for a semester he was entitled to 
complete that semester. The State argued that plaintiff, there¬ 
fore, r") longer had a live controversy with the defendants. Whether 
or not the Court declared that plaintiff's constitutional rights had 
been violated, he would be able to graduate from law school — the 
benefit that he had sought throughout the lawsuit. Plaintiff, in 
turn, argued that the State had merely voluntarily ceased its illegal 
conduct. The Court found the case to be moot, observing that "a 
determination by the Court of the legal issues tendered is no longer 
♦-o romnel rpsnl^" sotight bV plaintiff! and could not 

serve to prevent it." 416 U.S., at 317. In so doing, the Court 
sketched the contours of the 'voluntary cessation' doctrine and 
explained why that doctrine was inapplicable to the case before it. 

"[This] doctrine would be quite relevant if 
the question had arisen by reason of a unilateral 
change in the admissions procedures of the Law 
School, [flor it was the admissions procedures 
that were the target of this litigation. * * * 

But mootness in the present case depends not at 
all upon a 'voluntary cessation' of the admis¬ 
sions practices that were the subject of this 
litigation." 416 U.S., at 318. 

The case before this Court is analogous. Here, the defendant 
has not unilaterally changed the challenged regulations concerning 







! ' 

I 

• i 

( 

the 'availability of a prior hearing before appointment of a repre- 

f 

sentative payee. There is no danger that if this case were found 
moot, defendant would be "free to return to his old ways", W. 

Grant, supra , because defendant has not abandoned those "old ways. 
Mootness does not here depend upon voluntary cessation of the allegedly 
illegal conduct around which this dispute revolves. Rather, plaintiff 
‘ has benefited from a change in his status pursuant to pre-existing and 
unchallenged regulations and procedures, just as DeFunis benefited 
from law school’s rule allowing him to complete any semester for which 
he had registered. Finally, a determination by this Court of the 
legal issue tendered by plaintiff is no longer necessary to compel 
plaintiff's return to direct payee status, and could not servo to pre¬ 
vent such a change. Accordingly, plaintiff's claim does not present 
9 jr>r> rtf fhf^ '/olnnt;^rv cessation of illeoal conduct, and is 

clearly moot. 

C. T his case docs not present an issue capable of repetition , 
yet evading review . 

Plaintiff also alleges that his suit presents an issue 
"capable of repetition, yet evading review." Southern Pac ific Terminal 
Co. V. ICC, 219 U.G. 498, 515 (1911). The Supreme Court has made it 
clear, first, that the Southern Pacific doctrine is quite different 
from the question of voluntary cessation of illegal conduct, see, 
DeFunis, supra , at 317-319, and, second, that the Southern Pacific 

2/ Plaintiff's argument tends to meld these two distinct doctrines. 
Appellant's brief, at 11, despite the fact that they have quite 
different purposes. Compare, United States v. Vi. T. Grant Co., 345 
U.S. 629, 632 (1953), with Roe v. Wade , 410 U.S. 113, 123-x25 (1973). 
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doctrine is applicable only in an " exceptional situation [to) permit 
a departure from [t]he usual rule in federal cases . . . that an 
actual case or controversy must exist at stages of appellate . . . 
review, and not simply at the date the action is initiated." DeFunis , 
supra , at 319 (Emphasis added). 

The Southern Pacific doctrine is an accommodation of two com- 
• peting considerations. The first is the jurisdictional imperative for 
a party seeking relief from a federal court to allege such a "personal 
stake in the outcome of the controversy as to assure that concrete 
adverseness which sharpens the presentation of issues upon which the 
CQijj't SO largely depends for illumination of difficult constitutional 
issues." Baker V. Carr , 369 U.S. 186, 204 (1962). The second con¬ 
sideration is to avoid applying the case or controversy requirement so 
strictly that plaintiffs may be "adversely affected by government 
'without a chance of redress'. Southern Pacific Terminal Co . v. ICC , 
219 O.S. 498, 515 (1911)." Super Tire Engineering Co . v. McCorkle , 

416 U.S. 115, 122 (1974). Accordingly, the contours of the doctrine 
are defined by its limited purpose — to insure that judicial review 
of important issues is not effectively foreclosed where intervening 
events threaten to invariably moot the plaintiff's claim for relief. 

The Southern Pacific doctrine requires the satisfaction of 
two tests in order to provide an answer to a suggestion of mootness. 

■ First, the claimed deprivation must be capable of repetition, and. 
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second, the issue presented must, but for the application of the doc 
trine, be likely to evad e review . A brief discussion of the recent 
cases in which the Supreme Court has applied the Southern Pacme doc¬ 
trine will demonstrate the meaning of the crucial second prong of this 

test. 

in ^ V. Wade , 410 U.S. 113 (1973), the Supreme Court held 
that a continuing controvezay over the constitutionality of Texa.^ 
abortion laws existed as to a named plaintiff who was pregnant when 
the suit was filed, even though she may not have been pregnant at 
later stages of the appeal. The Court concluded that the case pro¬ 
vided a classic example of an issue "capable of repetition, yet evading 
review," hence the termination of plaintiff's pregnancy while the case 
was on appeal did not render it moot — even though a woman whose preg- 
V,.., is no more effected bv the abortion laws than one who 

was not pregnant at the time suit was filed. ” "(T]he . . . human 
gestation period is so short that . . . pregnancy will come to term 
before the usual appellate process is complete. If that termination 
makes a case moot, . . . appellate review will be effectively denied." 

410 U.S., at 125. 

in Moore V. Ogilvie , 394 U.S. 814, 816 (1969), the Supreme 
court concerned itself with the problem of mootness in voting rights 
cases, a common area for the application of the Southern Pac i f .ic doc¬ 
trine. Ogilvie was an appeal from a decision denying relief to 


3/ A woman who was not pregnant at the time the 

determined not to have starling to cnallenge the constitutionality 

of Texas' abortion laws. 410 U.S., at pp. 127-129. 

4/ See, c.2_., Stqrer v. Brown, U.S. 724, ^37, n. 8 (1974); ^ 

Rosario vT Rockifeller, 410 U.S. 752, 756, n. 5 (1973). 


11 









plaintiffs who had unsuccessfully sought to be certified as independent 
candidates for presidential elector on the 1968 ballot. Appellants 
asserted that the Illinois certification requirement violated the con- 
^ stitutional obligation not to discriminate against voters in less 

/ populous counties. By the time the appeal reached the Supreme Court, 

the 1968 Election had already taken place, but the Court held the case 
• was not moot because "while the 1968 Election is over, (the challenged 
burden] remains to control future elections ..." and the short span 

of time between the denial of certification for candidacy and actual 

balloting threatened to moot all future attacks on the questioned 

candidacy requirement. 394 U.S., at 816. 

Finally, Super Tiro Engineering Co . v. McCorkle , 416 U.S. 115 
(1974), concerned whether there was an issue capable of repetition, yet 
evading review, presented in a lawsuit brought by employers challenging 
the provision of State welfare benefits to their striking workers. 
Before the case was tried, the strike giving rise to the controversy 
ended, the striking employees went back to work, and the question of 
their eligibility for welfare benefits appeared to have been mooted. 

A closely divided Court held the case not to be moot. The Court noted 
that the question presented was capable of repetition, and, more impor¬ 
tantly, "the great majority of economic strikes do not last long 
enough for complete judicial review of the controversies they engender, 
‘ hence the issue was likely to evade full appellate review. 416 U.S., 

y 

. at 126. 


5/ The dissent, in arguing that the case was moot, 

Issue of whether the issue presented really was likely to evade 
review." 416 U.S., at 131 (Stewart, J., dissenting). 
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There is a conunon thread running through these cases — in 
each the challenged statute or policy would continue to be applied 
but the plaintiff's claiirt would inevitably mature into mootness 
pending resolution of the lav/suit. In Roe , the termination of preg- ^ 
nancy, in Ogilvie the occurrence of an election, and in Super Tire 
the end of an economic strike, would inevitably deprive the plaintiff 
of a continuing controversy over the application of the challenged 
statute, leaving them adversely affected "without a chance of redress." 
Southern Pacific , s upra , at 515. In each instance, the mere passage 
of time threatened to insulate a constitutional deprivation from 
judicial review, and it is that danger v;hich served as the raison 
d'etre for rejecting suggestions of mootness. Thus, it is only where 
an invalid statute would continue to be applied simply because judicial 
review of a live controversy involving the named plaintiff was invar¬ 
iably foreclosed, that the issue would be "capable of repetition, yet 
evading review." 

The case before us clearly is not one which presents an issue 
likely to evade review. The claim raised in this case does not con¬ 
cern a time-related deprivation. This is not a situation where by the 
time a case is resolved in the courts, it will always be too late to 
grant the named plaintiff relief. There is no reason to believe that 
every Social Security beneficiary for whom a representative payee has 
been appointed will be returned to direct payee status during the 
pendency of his lawsuit. Moreover, there may well be cases in which 
the beneficiary for whom a representative payee has been appointed will 
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have a continuing claim arising from the failure of the representative 
payee to afford the beneficiary the use of the monies to which he is 

entitled. 

The case of Indiana Employment Security Div isio_n v. Burne y, 

409 U.S. 540 (1973), is instructive. There the Supreme Court con¬ 
sidered a challenge to the termination of unemployment insurance 
* benefits without a prior hearing. By the time the case reached the 
Supreme Court, the only named class representative had already 
received a post-termination hearing at which she obtained a reversal 
of the initial determination of ineligibility and full retroactive 
benefits. The Court, focusing only on that named plaintiff, 
remanded the case for consideration of mootness. Obviously, the 
Court did not consider the alleged constitutional deprivation incap¬ 
able of repetition, even as to the named plaintiff. Rather, it 
appeared that the prior hearing issue v/as not one which v/ould evade 
review. A post-termination hearing, afforded as a matter of course, 
would not inevitably moot every claim for relief from the denial of 
a prior hearing. If the post-termination hearing did not result in 
the award of retroactive payments, as it had in Burney' s case, a live 
and continuing controversy would be presented as to the insured's 
claim to the benefits allegedly wrongfully withheld pending tne post- 
termination hearing. A case had already come to the Supreme Court in 
' such a posture, and the Court had summarily affirmed the judgment of 

6/ See p, 16, infra . 
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the three-judge court. Torres v. '' i rtment of Labor , 405 U.S. 949 
(1972). Similarly, the issue of v jr a Social Security beneficiary 
is entitled to a prior hearing be a representative payee is ^ 

appointed may well be presented iv contexts v/here the case will not 
become moot pending complete judicial consideration of the constitu¬ 
tional claim asserted. This case docs not, therefore, satisfy the 
requirements of the Southern Pacific doctrine. 

D. Plaintiff's cause of action is not saved from mootness 

1 because constitutional issues remain as to unname d members 
of plaintiff's class . 

Plaintiff asserts that even if the case is moot as to him¬ 
self, it is not moot as to unnamed members of the class he sought, in 
the district court, to represent. It is true that there are unnamed 
members of that class v;ho are suffering a. 'concrete' injury as a result 
of challenged procedures providing for the appointment of a represen¬ 
tative payee without a prior hearing. The issue is whether the con¬ 
troversy between these unnamed plaintiffs and the Secretary presents 

a case or controversy cognizable by a Federal Court. 

The Supreme Court has repeatedly observed that the general 
rule of Federal jurisdiction is that the named plaintiffs must satisfy 
the threshold requirement imposed by Article III of the Constitution 
that "those who seek to invoke the power of the Federal Courts must 
allege an actual case or controversy." O' Shea v. ^ittletqn, 414 U.S. 
488, 492 (1974). Applying this requirement to class actions, the 
Court has observed that; 
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, I I "tl]f none of the named plaintiffs 

j purporting to represent a class establishes 

I ' the requisite of a case or controversy with 

the defendants, none may seek relief on 
behalf of himself or any other member of 
the class. Ba iley v. Patterson , 369 U.S. 

31, 32-33 (1962); Indiana Employment Divi- 
sion V. Burney, 409 U.S. 540 (1973); See 
3B J. Moore, F ederal Practice , II 23.10-1, 
n. 8 (2d ed. r97T)T" O'Shea , supra , at 
494-5. 

The Supreme Court specifically considered the need for the 
named plaintiff to retain a live case or controversy in order to save 
a case from mootness in Indiana Employment Division v. Burney , supra . 
Considering a challenge to the lack of a hearing prior to the termina¬ 
tion of unemployment benefits, the Court remanded the case for con¬ 
siderations of mootness because the only named class representative 
had obtained a reversal of the initial determination of her ineligi¬ 
bility and received retroactive compensation. The Court observed that 
"though [she] purports to represent a class of all present and future 
recipients of unemployment insurance, there are no named representa¬ 
tives of the class except Mrs. Burney, who has been paid." 409 U.S., 
at 541. Application of the general rule would thus seem to require the 
Court to determine that once plaintiff's controversy is moot, it is 
inappropriate to look to unnamed members of his putative class, since 
"[I]n the Federal system one may not represent a class of which he is 

not a part." Richardson v. Ramirez , 418 U.S. 24» _ (1974); See, faatkins 

V. Chicago Housing Authority , 406 F. 2d 1234 (C.A. 7, 1969). 
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The rule of this Circuit appears to be that an action cannot 
proceed as a class action when the only named plaintiff's claims have 
become moot. Although in Gatling v. Butler , 52 FRD 389 (D. Conn. 1971) , 
the district court suggested that a named plaintiff whose own claim is 
moot might continue to represent a class, that notion appears to have 
been put to rest by this Circuit's decision in Norman v. Connecticut 
State Bo"* rd of Parole , 458 F. 2d 497 (C.A. 2, 1972); see Gerac _i v. 

Treuchtlinger , 487 F. 2d 590 (C.A. 2, 1973); Zi^ v. Weinber?^ , - 

F. Supp. J_ (Civil NO. B-74-275, D. Conn., Nov. 15, 1974); LaR^ v. 

Manson, _ F. Supp. _ (D. Conn. 1974). 

The Supremo Court has, however, recently recognized a very 
limited exception to the doctrine that it is inappropriate to look to 
an unnamed class member to find a "case or controversy" satisfying the 

of Article III. In Sosna v. Iowa,_U.S. _. (43 U.S.L.W. 

4125 (No. 73-762, January 14, 1975), the Court upheld Iowa's one-year 
durational residency requirement for securing a divorce in the Courts 
of that State. The district court had certified the case as a class 
action and upheld the constitutionality of the challenged statute. 

By the time the appeal reached the Supreme Court, the only named 
plaintiff had satisfied the durational residency requirement and had 
obtained a divorce, suggesting the possibility that the case had become 
moot. The Court rejected the suggestion of mootness, holding that a 


7/ Gaddis V. Wyman, 304 F. Supp. 713 (S.D. » aff ^ 

WvmaH”vTn3owon57"3T9 U.S. 49 (1970), relied on plaintiff to support 
proposition, is inapposite because, in that case, unnamed class 
members intervened to save the case from being dismissed as moot. 
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controversy remained alive as to the class of unnamed persons whom the 
named plaintiff represented and who, upon certification of the class 
action, acquired a legal status separate from plaintiff's own 
asserted interests. 

This exception to the mootness doctrine can be traced back to 
the Supreme Court's decision in Dunn v. Blumstein , 405 U.S. 330 (1972). 
The Court there struck down Tennessee's durational residency require¬ 
ment for voting. The suit had been brought to compel the registra¬ 
tion of the named plaintiff and the members of the class he represented 
in order that they might participate in an election scheduled for 
August 6, 1970. The Federal District Court did not order preliminary 
relief in time for the August election. By the time of the next elec¬ 
tion, the named plaintiff would have met the challenged 3-month County 
residenev reauirement. The district court nonetheless rejected the 
State's argument that the controversy over that requirement v/as moot. 

By the time the appeal reached the Supreme Court, the only named plain¬ 
tiff had also satisfied the challenged one-year State residency require¬ 
ment. The Court nonetheless reached the merits, observing that 
"[a]Ithough the appellee [the only named plaintiff] can now vote, the 
problem to voters posed by the Tennessee residence requirement is cap¬ 
able of repetition, yet evading review." 405 U.S., at 333, n. 2. Ihe 
Supreme Court held that although the named plaintiff had satisfied the 
challenged residency requirements and would no longer be disenfran¬ 
chised thereby, the case was not moot. Apparently, applying the 
Southern Pacific rationale to a class action, the Court found that the 
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challenged requirement remained applicable to unnamed class members 
and unless the Court looked to their interests, the issue presented 
was likely to evade review entirely. Obviously the mere passage of 
a few months would invariably have rendered moot a challenge to the 
residency requirement by any individual named plaintiff — threatening 
to virtually foreclose judicial review of the claimed constitutional 
deprivation. 

Mr. Justice Marshall, the author of Dunn , clarified its signi¬ 
ficance for the application of the Southern Pacific doctrine to class 

actions in his dissent in Richardso n v. Ramirez , 418 U.S. 24, _ (1974). 

Mr. Justice Marshall noted that the rationale of the Southern Pacific 
doctrine required a limited exception to the usual rule that one may 
not represent a class of which he is not a part, when an invalid 
statute would continue to be applied simply because judicial review 
of a controversy involving the named plaintitt would invariaoiy be 
foreclosed by the passage of time, yet the issue would be capable of 
repetition as to unnamed class members. In such circumstances, the 
Court should prevent the alleged deprivation from being insulated from 
judicial review by looking to those unnamed class members to provide a 
case or controversy. 418 U.S., at _. 

Mr. Justice Marshall's reasoning was adopted by the Court in 
Sosna V. Iowa , supra . The Court there observed that the case before 
it was "one in which state officials will undoubtedly continue to 
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enforce the challenged statute and yet, because of the passage of time, 
no single challenger [would] remain subject to its restrictions for the 
period necessary to see such a lawsuit to its conclusion." 43 U.S.L.W., 
at 4127. Referring to Dunn v. Blumstein , supra , the Court observed 
that in a case, "in which, ... the issue sought to be litigated 
escapes full appellate review at the behest of any single challenger, 

* [the controversy] does not inexorably become moot by the intervening 
resolution of the controversy as to the named plaintiffs. . . . 
[H]owever, . . . the same exingency that justifies this doctrine serves 
to identify its limits. In cases in which the alleged harm would not 
dissipate during the normal time required for resolution of the con¬ 
troversy, the general principles of Art. Ill jurisdicition require 
that the plaintiff's personal stake in litigation continue throughout 
the entirety of the litigation." 43 U.S.L.W., at 4128. (Citations 
omitted). Accordingly, the Court did not abrogate the general rule 
requiring the named plaintiff to have a continuing case or controversy, 
but merely established a limited exception for those cases in which the 
named plaintiffs' claim would inevitably mature into mootness pending 

resolution of the lawsuit, because: 

"A blanket rule under which a class action 
challenge to a short durational residency require¬ 
ment would be dismissed upon the intervening moot- 
ness of the named representative's dispute would 
permit a significant class of federal claims to 
remain unredressed for want of a spokesman who 
could retain a personal adversary position through¬ 
out the course of the litigation." 43 U.S.L.W., at 
4128, n. 9. 
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Plaintiff's claim clearly does not fall within this limited 
exception to the general requirement of a continuing live controversy 
between the named plaintiff and defendant. The case does not concern 

I 

a time-based deprivation, such as a short durational residency | 

requirement. The alleged harm will not dissipate in every case during 
the normal time required for resolution of the controversy before the 
Courts. Accordingly, the general principles of Article III juris¬ 
diction must still apply, requiring that the named plaintiff in this 
case allege a definite and concrete injury. Here, however, plaintiff 
had no such personal stake in the controversy at the time the district 
court dismissed his complaint. See PP* 5-7, supra . 

Sosna , supra , also requires that the class must be certified 
before a class action can be maintained by a named plaintiff whose 
own claim has become moot. The Court observed in So^nji that when the 
district court certified the class action, the class of unnamed per¬ 
sons described in the certification acquired a legal status separate 
from the interests asserted by the plaintiff. 43 U.S.L.W., at 4127; 
see, e.^. F.R.C.P. 23(c)(3); Advisory Committee Note, 39 FRD 69, 105- 
106. The Court considered that legal status of unnamed class members 
to save the case from mootness. No such certificdt.ion has taken 

place in this case, hence the legal status and interests of unnamed 
class members have not taken on that independent vitality considered 
essential to the existence of a continuing case or controversy in 
Sosna. 
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In Sosna , the Court did avert to a situation in which "... 

the controversy involving the named plaintiffs is such that it becomes 

moot as to them before the District Court can reasonably be expected 

to rule on a certification motion . . . ." 43 U.S.L.W., at 4128, n. 

The Court observed that in such instances certification may be 

made to relate back to the filing of the complaint, but warned that 

this is appropriate only where there is a very reel likelihood that, 

otherwise, the issue presented would evade review. As discussed above, 

there is no such likelihood in this case. Accordingly, it is clear 

that certification of the class action after plaintiff had ceased to 

be a member of the class which he sought to represent would have been 
8 / 

inappropriate, “ and certification not having taken place, the 
unnamed members of the class could not be looked to for a continuing 
case or controversy to satisfy Article III. 

E. Summary of jurisdictional arguments . 

As the district court's memorandum opinion indicates, plain¬ 
tiff has received all of the proceeds of his Social Security checks and 
has been restored to his status as direct payee of those benefits. The 
Court concluded that "since it appears that the plaintiff is no longer 
aggrieved by the action on the part of the defendant [Secretary] upon 
which his complaint is founded, the complaint is dismissed . . . .' 
Because plaintiff's individual claim is moot, for reasons other than a 
voluntary cessation of the challenged conduct, and because this case 
does not present an issue "capable of repetition, yet evading review 

8/ Sosna, supra, 43 U.S.L.W., at 4128; Richardson v. Ramirez, supra, 
at r“0'Shea v. Littleton, supra , at 494; Bailey v. Patterson, 309 

U.S. 31, 32-33 (1962). 
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either as to plaintiff or the members of the class he sought to repre¬ 
sent, the district court's dismissal of the complaint was proper. 
Moreover, since plaintiff is not a member of the class he sought to 

and this case does not fall within the Sosna exception, the 
district court properly refused to certify it as a class action. The 
complaint was thus properly dismissed. 

II 

PLAINTIFF'S ATTACK ON THE CONSTITUTIONALITY 
OF 42 U.S.C. § 405 (j) DOES NOT RAISE A SUB¬ 
STANTIAL FEDERAL QUESTION, REQUIRING THE 
CONVENING OF A THREE-JUDGE COURT. 

Assuming the case is not moot, we new demonstrate that plain¬ 
tiff's complaint did not present a substantial constitutional ques¬ 
tion. Accordingly, the judgment of the district court may be affirmed 
on that basis. Sae Jaffke v. Dunham , 352 U.S. 280 (1957). 

A. Plaintiff is not deprived of property by payment of h is 
benafits to a representative payee . 

Plaintiff contends that the constitutional guarantee of due 
process requires a hearing prior to the Secretary's initial determina¬ 
tion under 42 U.S.C. S 405 (j) that a representative payee should bo 
appointed as recipient of a beneficiary's Social Security checks. The 
applicability of procedural due process protections to that determina¬ 
tion depends, in the first instance, on whether plaintiff has a 
property interest in his Social Security benefits within the moaning 
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of the Fifth Amendment. The Supreme Court has broadly defined "property" 
for this purpose in several recent cases. In Board of Regents v. Roth , 
408 U.S. 564, 577 (1972), the Court explained that: 

"To have a property interest in a benefit 
a person must, . . . have a legitimate claim 
of entitlement to it. It is the purpose of 
the institution of property to protect those 
claims upon which people rely in their daily 
lives, reliance that must not be arbitrarily 
• undermined." 

In a companion case. Perry v. Sindermann , 408 U.S. 593 (1972), the 
Court ^found a protectable property interest in a college professor's 
tenure at a public educational institution. Similarly, a majority of 
the Court found a protectable property interest in the statutory 
guarantee of federal employment absent cause for dismissal. Arnett v. 
Kennedy , 416 U.S. 134, 164 (1974)(Powell, J., joined by Blackmun, J., 
concurring); Id., at 171 (White, J., concurring in part and dis¬ 
senting in part); ^., at 206 (Marshall, J., joined by Douglas, J. , 
and Brennan, J., dissenting). Perhaps the case closest to the mark, 
however, is a case which preceded Roth . In Goldberg v. Kelly , 397 
U.S. 254 (1970), the Supreme Court held that a protectable property 
interest was involved in the termination of welfare benefits. On the 
basis of the decision in Goldberg , it would appear that plaintiff does, 
indeed, have a protectable property interest in the Old Age Insurance 
benefits to which it has already been determined he is entitled. See 

Fusari v. Steinberg , _ U.S. _, 43 U.S.L.W. 4121 (No. 73-848, 

January 14, 1975). 
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Although it is conceded that plaintiff has a property interest 
in the receipt of his Social Security benefits, the question remains 
whether he has, in fact, been deprived of that property interest by 
the appointment of a representative payee. It is only the taking of 
plaintiff's property, no matter how temporary, that can bring into 
play the procedural protections of the due process clause. In each 
of the cases in which the Supreme Court has applied procedural due 
process protections, the deprivation was absolute, even if temporary. 

For example. Goldberg v. Kelly , supra , involved the termination of 
welfare benefits; Perry v. Sindermann , supra , involved the termination 
of employment of a college teacher; and Arnett v. Kennedy , supra , 
involved the dismissal of a public employee. In each case, the 
recipient was to be totally deprived of the benefit at issue. This is 
ryni- esnnh rase. On the contrary, plaintiff, or those situated like 
him, would continue to receive the use and benefit of their Social 
Security chocks despite the appointment of a representative payee. 

The only effect of the certification of a representative payee is to 
change the mechanism for payment in order to insure that the funds to 
which plaintiff is entitled are available for his use without diminution. 
The conservation of recipient's property interest affected by the 
appointment of a representative payee stands in stark contrast to the 
actual deprivation of property in the cases relied on by plaintiff. 

Thus, even if plaintiff does have a property interest in his Social 
Security benefits which is cognizable under the Fifth Amendment, there 
has been no deprivation of that property requiring the application of 
due process protections. 
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B. Assxjming that plaintiff has been deprived of a property 
interest by the certification of a representative payee , 
the procedural protections alread y_a vailable satisfy the 

. I 

requisites of due process . ’ 

Although the Secretary may certify payment to a represen¬ 
tative payee without a prior hearing, the Secretary's regulations grant 
claimants, such as plaintiff, the right to a full evidentiary hearing 
•on Administrative appeal (20 C.F.R. 404.908-.934). The regulations 
governing the evidentiary hearing are reproduced in the Statutory and 
Regulatory Appendix, infra , at 9a . Accordingly, the issue presented 
by this lawsuit is not whether petitioner is entitled to a hearing at 
some time before the alleged deprivation of property becomes final, 
but only whether he is entitled to such a hearing before the appointment 
of ive navpft takes place. Assuming that the appointment of 

a representative payee is, in fact, a deprivation of property for pur¬ 
poses of the Fifth Amendment, it is clear that the availability of a 
full evidentiary hearing after certification of payment to the repre¬ 
sentative payee is sufficient to satisfy the requisites of the con¬ 
stitutional guarantees of due process. 

The means for determining what procedural due process protec¬ 
tions attach to a particular governmental action were described in 
Cafeteria & Restaurant W orkers Union v. McElroy , 367 U.S. 886, 895 
(1961) : 
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" ic]onsideration of what procedures due 
process may require under any given set of 
circumstances must begin with the determina¬ 
tion of the precise nature of the government 
function involved as well as of the private 
interest that has been affected by govern¬ 
mental action." 367 U.S., at 895, quoted 
with approval in Goldberg v. Kelly , supra , 
at 263. 

Since that time, the Court has continued to apply a balancing test to 
reach a constitutional accommodation of the conflicting private and 
governmental interests at stake where due process procedural protec¬ 
tions are to be applied. Mitchell v. W. T. Grant Co ., 416 U.S. 600, 

607 (1974); Accord, Goss v. Lopez , _ U.S. _,43 U.S.L.W. 4181, 4185 

(No. 73-898, January 22, 1975); Fusari v. Steinberg , _ U.S. —, 43 

U.S.L.W. 4121, 4124 (No. 73-848, January 14, 1975); Arnett v. 
supra ; Eoddie v. Connecticut , 401 U.S. 371, 378 (1971); see Anti - 
Fascist Conunittee v. McGrath , 341 U.S. 123, 163 ( 1951 ) (tranKnurcei., J. 
concurring). 

The Supreme Court has described the usual rule as being that 
"tw]here only property rights are involved, mere postponement of [a 
full hearing) is no denial of due process . . . Mitchell v. W- .. T i. 

Grant Co ., 416 U.S., at 611, and there is certainly no absolute requir 
ment that a hearing be held prior to the deprivation where there is a 
strong cjovernment interest in summary adjudication. 

Lopez, 43 U.S.L.W., at 4186. 











1 


In Goldberg v. Kelly > supra , the Court determined that a 
hearing was required before welfare benefits could be terminated. 

In explaining why a prior hearing was necessary, the Court explained 

that: 

"[T]he crucial factor in this context 
... is that termination of aid pending 
resolution of a controversy over eligi- 
I bility may deprive an eligible recipient 

' of the very means by which to live while 

he waits.” 397 U.S., at 264. 

The Court has elsewhere emphasized that the impact on the claimants of 
the challenged deprivation of property rights is an essential considera 
tion in determining whether a pror hearing is required. For example, 
in Sniadach v. Family Finance Corp ., 395 U.S. 337 (1969), the Court 
required a hearing before garnishment of wages because of ". . . the 
tremendous hardship [imposed] on wage earners with families to support 
. ."by the garnishment of their wages. 395 U.S., at 341. See also 
Mitchell , supra , at 618; Arnett , supra , at 168-169 (Powell, J., con¬ 
curring) and 190 (White, J., concurring and dissenting). See also 
Bell V. Burson , 402 U.S. 535, 539 (1971)(requiring a hearing before 
suspension of a driver's license, the possession of which "... may 
become essential in pursuit of a livelihood"); Goss v. Lope _z, 43 
U.S.L.W., at 4184 (requiring an informal hearing for suspension from 
public school because "... education is perhaps the most important 
function of State and local governments"). Plaintiff, in this case, 
is not being really deprived of the benefit of his property while he 
awaits a full hearing and he is surely not being deprived "of the 
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very means by which to live while he waits." To the contrary, the 
reason that payment is being certified to a representative payee is 
to insure that plaintiff's benefits will bo used and available for 
him ponding the hearing. The loss to the plaintiff of having to 
receive his Social Security payments through a representative payee 
rather than receiving thorn directly ponding the administrative hearing 
is simply not a "grievous loss" which outweighs the government's sub¬ 
stantial interest in summary adjudication. 

The government's interest in such summary adjudications are 
indeed overwhelming. See Mitchell v. W. T. Grant Co ., supra , at 608; 
Arnett v. Kenned y, supra , at 168-169 (Powell, J., concurring) and 192- 
194 (White, J. , concurring and dissenting); c£. , at 223-226 (Marshall. 

J., dissenting). The government has a significant interest in assuring 
that Social Security payments are not dissipated by mentally incom¬ 
petent claimants pending a hearing on whether a representative payee 

y 

should be appointed as recipient of those benefits. This interest 

is best served by permitting the Secretary to act promptly, on the 
basis of an adequate shov/ing, to conserve a claimant's funds. This is 
clearly a situation "whore some valid governmental interest is at 
stake that justifies postponing the hearing." Boddie v. Connecticut , 

401 U.S. 371, 379 (1971) . 

9/ To the extent the risk of leaving the property in the hands of the 
party asserting the right to a prior hearing is a relevant considera¬ 
tion, it surely militates in favor of allowing for a summary procedure 
prior to certification of payment to a representative payee. See 
Mitchell V. W. T. Grant Co ., 416 U.S., at 608-609; Arnett v. Kennedy , 

416 U.S., at”T90 (White, J., concurring and dissenting). 
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A final factor militating in favor of not requiring a hearing 
prior to the appointment of a representative payee is the availability 
of a prompt hearing subsequent to such appointment. (20 C.F.R. 404.908- 

I 

.934). The availability of a prompt subsequent hearing was considered 

crucial in North Georgia Finishing, Inc , v. Di-Chem> Inc .» _ U.S. _, 

43 U.S.L.W. 4192, 4194 (No. 73-1121, January 22, 1975); W., at 4196 
(Powell, Jr., concurring); See Mitchell , supra at 610 and 614. 

As the Supreme Court observed in Richardson v. Wright , 405 U.S. 
208 (1972): 

"In the context of a comprehensive com¬ 
plex administrative program, the adminis¬ 
trative process must have a reasonable 
opportunity to evolve procedures to meet 
needs as they arise." 

Cf., Richardson v. Perales , 402 U.S. 389 (1971). The procedures adopted 
by ^he R»»rrAi-ary for the appointment of a' representative pavee reflect 
a reasonable balancing of the private and governmental interests. They 
permit the Secretary to immediately certify payment to a representative 
payee when presented with probative evidence of incompetence, while at 
the same time affording the claimant an early opportunity to contest the 
Secretary's action at a full evidentiary hearing. Accordingly, in the 
only appellate decision concerning a claim that the challenged repre¬ 
sentative payee regulations violate due process guarantees because they 
do not provide for a prior hearing, the Court of Appeals for the Fourth 
Circuit affirmed a District Judge's order dismissing the complaint and 
refusing to convene a three-judge court. The Fourth Circuit held that 
the challenged statute and regulations accord with due process and 
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present no substantial constitutional issue. Dawson v. Weinberger, — 


F. 2d , No. 73-1784 (C.A. 4, February 14, 1974). (A copy of that 


decision is reproduced as an Addendum at pp. lb - 5b, infra ). 


In sum, plaintiff has not presented a real and substantial con¬ 


troversy admitting of specific relief through a decree of conclusive 


character, as is required by Article III as pre-condition to invoca¬ 


tion of the power of a federal court. Plaintiff's own claim is clearly 


moot and he has not satisfied the requirements dictated by the Supreme 


Court in Sosna v. Iowa , for looking to unnamed class members to satisfy 


the requisites of Article III. Accordingly, the district court 


properly dismissed this lawsuit. However, even if this Court should 


determine that plaintiff's case was not moot and that the court below 


had jurisdiction to adjudicate his claim for relief, the district 


r-rdiyf-'«! no rnmnlaint must nonetheless be affirmed 


because plaintiff did not present a substantial constitutional issue 


by his assertion that the Secretary's certification of payment of 


plaintiff's Social Security benefits to a representative payee, with¬ 


out a prior hearing, violated the Fifth Amendment's guarantee of due 


process. 


CONCLUSION 


For the foregoing reasons, the judgment of the district court 


should be affirmed. 


Respectfully submitted. 
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42 U.S 
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/ 
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,C. Sections 405(j), 427 and 1302 provide: 


(J) Idicil or iiiiiiml ctrliri.' ilioii. 

When 11 apjM'.irs to the ticcretary that tl’.c In¬ 
terest of an applicant cniitlcd to a payment would 
be served thereby, eertifl ation ol I'.iymeiii may bo 
made, rcsarrt'.css of the le'tal romp'-'.ericy or incom- 
petency of the Individual entitled thereto, either 
for direct payment to such applicant, or for his 
use and benefit to a relative or some other person. 


6427. Tra(i«itional inviired ulafis for piirpoHcs of old-' 
age and survivors insurance brnrlit.s. 

<a> In the case of any l.ndlvidual who attains the 
age of 72 beiore 19fi? bat who does not nt'-ct the re- 
Quirements of section 414'ai of this title, the C quar¬ 
ters of coverace referred to in so much of pararraph 
tl) of section 414(ki of this title as follows clause 
(C* sliall, In.vtcad. be 3 quarters of ceveraqe for pur¬ 
pose.? of determinmu entitlement cf siicli individual 
to benefits under rectlon 402 a» of thi.r title, ar. l of 
liis wife to bei.eflU under section 402(ii) of thl.s iltli-. 
but. in iha ca.',c of such wife, only if rr.e uttaiiis tiiu 
ace oi 12 irttfe liits* aiin onlv wiih resri>( t in uiOi'« 
iniuianc; btr..i’t; t.-.d:r roction c: V' tl.ls tltlu 
for and after the month In which .'he attains such 
ace. For each month before the month i.n which 
any such individual meets the requirements of sec¬ 
tion 411in» of this life, the amount of M,. old-eqe 
Insumnco benefit shall, notwiihiianduiT tne provl- 
sloms of section 4b2iai of this title, be $45 and the 
amount of the wife’s (n-surance benefit of h's wife 
sha'J. notw'Iihstaiidiiii: the prov.sions of .section 402 
(b) of tnls tltie. be $23. 

(b) In the case of any individual who has died, 
who does not meet the reguirciaents cf section 
4l4'.a) of this title, and whose widow a'tams arc 
before 1069, the 6 quarters of covcrane referred to in 
paragraph (3) of seclinn 4M'a) cf thU title and in 
so mu; h of parasraph < 1 > thereof as follows clausr* 
<C) shall, for purposes of determlniiij her entitlc- 
mcr.l^o widow’s insurance benefits under section 
402(c) of this title, instead be— 

(1) 3 quarters of coverage If such w idow attains 
the a le of 13 In or before 19GS. 

(2) 4 quarters of coverage it such widow attains 
the ace of 72 In 19e7, or 

(3) : quarters of coverage If such widow attains 
the ate of 72 in 19CC. 

The amount of hrr widow’s insurance benefit for 
each menth shall, notwithstanding the provistor.s 
of sect, in 402<e> of this title (and section 402(m* of 
thlsU..le>.bc$48. 
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<c) In the case of any indlvi Juil who becomes, or 
upon flilnp appl.cation therefor would become, er.- 
titicd to brv.e.'lt.s under recticn 402'?.' of ‘hb m;; 
by rea-on of the apphcat.oa of subsection <a» ot this 
section, who dies, and whs.se T.idj*' aitairj the a;c 
of 72 before IUCS. such deceased individual shail be 
di'emed to meet the requirements of .subsection 'b> 
of tins section for purposes of dete mininr; entitle¬ 
ment of such widow to widow’s insurance benefits un¬ 
der sectl-in <C2'e) of this title. 'Auc. H. 1035, ch. 
531. title II. i 227. as added July 30. 1065. Pub L. 
89-97. title in. ! 309(a). 79 Slat. 379. and a-mended 
Jan. 2, l.«58. Pub. L. 90-248. title I. ? lC2<bi. 81 SUt 
827: Dec. 30. 1969, Pub. L. 91-172. title X. J n03(a>. 
83 Slat. 740.) 

ArUlKSMCNTS 

IBCa—B’ib.sec (•) Pub L 91-172. I 1&-)3(«)(1). iubstl- 
itiied Sir. ’ 1 jr ' HO", ar.d ’ irs ’ fur ’ $20 ’. 

Subicc. (b). Pub. L 91-173. | 1003(a)l2). ivibstltuteO 
••|4«"for •HO”. 

19C8—Subsec. iM. Pub. L 90-248 |102«s1(ll. »ib- 
slltuud ’ SiO" foi -isi" aud •■S20 " 'o- ••j:7.t0". 

Sub^ee. (b). Pub L 00-248, il02(s)i3i, •ubst.ljud 
"S4Q’ for ‘ IdS ’ 

Erreemx Dat* or 10C9 .Iminomtxt 

Seennn 1003ic) of Pub. L. 91-172 prcviCrU ibk'.’ ’•The 
rmendn'.rnu made by sa^wnl'iii* <*i »r.ii I’^i la-rerdlr.c 
tht * :eit: in sod section luj of ’'■•f title' ri...:i u, p.r wl’-i 
reirc* ui'inthljr btt.ef.i* uajer title U ct tbe iicclal 
Sfiu.'tty Ac; I tills su'uc'asptcrl for ir.on'.lii aiur Decern- 
ber 1969.“ 


llrrrrtur Dvrs or 1>C8 Amondmcst 
S ectlOfi 102'CI of Pdf>. L 00-243 !*rt..iiled thst: 'T.bc 
aniendii.e:.:. ma'ie by subjections -.si and ib| ltd uub- 
•ecs (a) end (b) cf this s..<t!cn and tc tei;tu.n 47itbi 1 1). 

with respect to monlMy hefie'.ti uT.Jcr tit.e II o.' D.e S i- 
cul becutiiy Act liii.s AUOi.ii.',iurj i..r iiiuu.tw -itii J«i>- 
u.siy Ibo3." 

llriLCTitr Date 

Eretton 3C9<b, of I'l’b. I. £J O" pro'.luid thati “T'.ie 
ame.odrr.ent nicdc by .ubtecn.n lai l.tdd.nc this tcctloiil 
shall apply in the c.is* of nior.thiy beneflti under title II 
of the Social Sccuriiy Act (thle siibchapterl for and after 
the second nontti fe'.lowine the month (July 19C5! In 
which this Act (.Pub. L 81 971 is »ns<it»d on the basis ot 
applications filed in or i fter inc ircoTh (July !905| In 
which tills Act (Pub L Ec-97| is er.. cteJ." 

SscTioN FlriissiD TO IN Crriirs Scctio.'Ti 
T his section It referee 1 to in title 20 section 880l>-2. 


2a 











11302. !iulr< and reKalationa. 

The Secretary of the Treasury, the Secretary of 
Labor, arid the Secretary of Health. Kiucatton. 
and Welfare, reypccilvely. shall maice and pub¬ 
lish such rules and rcsulations, not inconsistent 
with this chapter, as may be necessary to the elKclent 
administration cf tlie funct.or.s with which each Is 
char.td utider this ciiapte.-. (Aug. U. 1«»35. ch. 531. 
tlUe XI, } 1102. 4!) Stat. 647; 1916 Reor?. Plan No. 2. 
II 1. 4. cC. July 16. 1943. 11 K. .R. 7373. 63 Slat 
1095; 1949 ReorB. Plan No. II. i 1. eff. Ausr. 20. 1949. 
14 F.R. 5225. 63 Stat. 1065; 1950 ItoorB. Plan No. 19 
I 1. eH. May 24. i'JsO. 15 F.R. 3178. 64 Stat. 1271; 
Aub 23, 1930. ch. 809. Utle IV. 1 403(c). 84 
Stat. 559; 1953 Reor*. Plan No. 1.115. 8. efl. Apr. 11. 
1653. 18 F. R. 2353, 67 Slat. 631.) 

CootncsTi'iN 

ProTisloDs to the Stcretsry of t^bor were In- 

•erkd in rirw of 1830 Rejtg. No. 19, wlilch Usns- 

Feit'Tal fiecurlty Agrr.ry to the D.'f.artmfr.t of Uib-ir and 
the functions cf il.e i'l-fl-r.-U Security ai.m'.nlslTutor with 
f. fj d the Bureau cf fuiiplojees' Cimptus.’.non from the 
rc-i-n.. ui f e r,-rt..a -r.t! to imjCnytes" •— 
inrhiihi.c vfirkmeri's ecmpent.ition. to the Secretary of 
Labor. Sec ir.>ra.fer ul funcuoiis notes belaw. 

RmsLs 

The provl'*ons of this section were Incorporsted Into 
sectloia 142 < and. ltd of Title r'O, I R, C. 103'J. by act 
I'elJ. 10, 193'). eh. 2. 53 Stat. 1. Section 4 of the act of 
Feb. 10. 1033. provld'd that oU laws .or.il parta o! laws 
CiHllfied Into the I. It. C. 1333, to ihe extent that they 
reined exclusively to Internal reveiiue. *vte repealed. 
Pro'.lr'ons cf I. H. C 1939 werv jenerally repealed by 
section 7351 of Title 2*;. I. H C. :054. Ere alto, section 
C<K)7 of said Title I'd. I. R. C. 1354. respecting rules in 
cScct UiKiti enactment ol I. R C. 1954. The repealed 
sections are t.cw coveted by eectton 7b05 (a), (C) of 
Tit > 9* I H r 1054 

Therrsnu or rcNCrtows 

All functions of the Federal Security Admlnbtrator 
*-ere trat eferred to the Secretary of Health. Education, 
and Welfare tfi.d all at encles of the Federal Sect:: Ity 
Acency were transferred to the Department of Health. 
E'duratiou. and Welfare by section 5 of 19.53 Rccrif. Plan 
No. 1. set cut In the Appendix to Title 5, Government 
Org-uiir-ition arm Emplo>-eea. The y>deral Security 
Athtncy and the o.^ice of Administrator were abolbhed by 
rectlon 8*.f 131 Reor? Plan No 1. 

“A'lmln: ir.tvi:” was substituted for "Board” by act 
Aug. 23. 13iu. 

The ilx'cau of Employees* Compensation of the Fed¬ 
eral Security Agency. toKCthcr with Its functlona. was 
transferred to the X}<o.irtmcnt of Labor to be ad- 
mlDlsUred 'ndtr the direct.on ar.d cupervlslcn of the 
Secretary of I ibor by srctioii 1 of 1530 Feorj. Plan No. 
19. formerly set out In the Apper.dla to Title 5 

The Bureau of ar.ployment Security of the Federal 
Security Aceney. tojet'.er with ua fur.ettons, was trvna- 
ferird to tne D<...artmc'.t cf L.sbor. to be administered by 
the Secretary of Utber. by section 1 cf 1919 Rcorg. Plan 
No. II, set out in the Appendix to Title 5. 

•'Feder.vl Security Adminlftrstor" was substituted for 
"Secreta-y of Lr.bor * and "S'Cial Security 3:ard * by 1348 
Reurg Plan No. 3. S<e note under >'Cc:ion 9ti3 of this title. 
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20 C.F.R. Sections 404.1601 through 404.1610 provide 


5 S01.!f''ll on Iji-Irilf of an 

Whpn ;; npr^'^rs to fho Adinttusiratlon 
ihp in:ore't cf n L.:'.e;ic;.’.:y entitled 
n i:n:'.rr t.tic If o' tiv’ Art 

V. u.d L: .•:rv:;i ti'.erc; y, r^^tirntlcn cf 
P’v.T.cn: may be I;y t!.e A'iiv.;:;;'- 

tr.'.ucn. re laroio s of 11.e cfa'.pe- 

tor.ey or ineterpetciicy el I'-u* bcr.et'.ciary 
cry.iticd it'ereto. ei’her for ritrcci pey- 
rr.-.r.t lo I'.ith be:’.e;ic:ar>% or for Ills iiie 
and I riie:.: to a roiative or sor’.e other 
r:;'on a; the • ro;>vcser.>ativc payee” o' 
i.'.c b< ite.-ici-iry. Wi.cr. i; rj.pe'rs ti.at au 
pidiviilual v. ho Is ice :v;:t - t: rs'.i.l pry- 
ir.-.nts r.'. .y h: oi n.3n.’.oi::7 

such pa;;:;c:t;> in his c’.a ir.toiest. the- 
.Vdiniti.r'r.it;,n si..;'.!, i; sac’.; hrliviJ-jel 
Js r yi! :<> or over ar.d h.r.* not b.'tn .od- 
ju:'.rc.i Icaa’.ly Inc.m’.ot'.rr.t, ron..;iue 
I nvii'.ciits to su.'ix Kiriiv.daal pc.'.uir.; a 
e, ‘•..■‘riivr.'irion ;.3 \j i.ii criy.-teily to ria.n- 
Co** br**.OZit p.oyM-.ents a.oa the selection 
of a rtr.irr-fiuativo payee. 

(35 F.Il. t tCja. fept. 22. 15701 

§ lOS.lhOd rieliiiii* ion of evitirnce I»y 
r«-p.'.'»f«ilati»e payee. 

IJofore any r.tnotint .shall be certiP.cd 
for payment to o-.y relative or other 
prriOM na repr.-'entative *or and 

on U^ha'l of a bcn.’ncia..';’. uch relative 
o- other t!..'r.=<in rliall .submit lo the Ad- 
n'.lnl.'lru'ian such evid-'cr e re It may 

t. i.i. ...- 

rpe;t.!L;’.:ty for the care cf. the tene- 
Hciary cn v.ho.so tichaif ( ••'y iicnt Is to 
bo made, or of hlo adth.^r..y to n eeivo 
*i:ch p.ayinrr.t. Ihc Aeiinlntstratiea 
mr.y, at .any ticae tiierc.ificr, rtvtuire 
c\!d<'nce of th.r contii.iicd rs'stence oi 
f'lch rei.-.'ion. hip. r-’sponsihlhty or au¬ 
thority. If chv .'/ich re'ativc or ether 
person fails to sobrnlt the retpiiretl crl- 
denee v. itinri a rci.torr.V.e period of time 
Rltrr ft is rer.tiested. no furtlitr pay¬ 
ments shell be certified to him on be¬ 
half cf the benenclrr-' nn'.ers for rood 
cause .shr.a-n, the cefault of such relative , 

j 

.y fi'lirr poiton ts cxrU'Cd by the Ad- 
•■•.inl-T.'-ticn. and the rei;u;rcd evidence 
a ih.crc. Iter su'einf.tcd. 

5 I fit. 1 fin j ftr.pon.ibility of repre»cn:ii- 
li.e piste. 

.\ r'la'lve or other perron to vtcm 
r.ttl. •.alien o' payment is mad-! on be- 
l..-!.f id a tci.ei’.ciary ns rcprc'entaMve 
; .v.ee .ihaii. su'ajcci i-j rcv.o.v t«y the 
.ir.r.ilnistra'i.ai; an.; to su^h reejuirc- 
i.icirs as .t may frem time to time 
prc.-crlbc. ti-ply the p.iy{ntnt.s certified 
:a him cn b.'In'.I of a beiicr.ciary oniy 
far tli-i U‘" and tencf.t of such btiie- 
llelary In tiie ni.ir.r.er ana for the pur- 
r-.'cs i'r--:iv.-.-.<'d by han to be la the 
. .'..’iarv j Lti'. interost. 
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I *0 of brncfils for riirrctil 
iiuiiiilriiiiiirc. 

Payn’onts certified to a relative or 
other perron on behalf of a bcneiiciary 
.h. ll i.'*’ Cf'iirhior. d as hr.vr.'j been np- 
p ;cd .'or the use and bcnr.v, of the 
I'.T.'tecir.ry ivhcn they r.ro iitcd for the 
t'::.-...ciary'? cirrcnt r'.atntenancc—l.e., 
TO rT'-ece current tneeme lest becaur.e 
of tli« tiir.ability, rettrement. or death 
cf the iiasured individual. V/hore a 
t.'.'.rtydiiry i.j i!e.i;jp.;^ Care In an !n- 
tiutitlb.i irre 5‘I'lj.icJo), current main¬ 
tenance ciinll I’Klude the cuslo.mary 
ciiaraes made by the InstUuHou to In- 
(i..ldiie.Is 1: r'r<)vldo.a sslth caro ard serv- 
ic.. li:;- tliore It provides the bancTiclary 
and Cl. ncs made for cunr.nt and fore- 
fc'al’le nc‘'d.s of the ocnciiclary v.-h!ch 
ate not met by the Institullcn. 

5 •tOl.lfill'; rmiTrv.'ilioii iind iiivr<lnirnt 
«if 

Pavincnu certified to a rel.atlve or 
o'.licr per. on on 1 ehelf of a l.cnollclary 
V rilrii n:e not nr''f!<'ri fnr »•.». 

Ii: .iietian'-c of t!jo ben.-.'.'lclary rvei.ju as 
t may be u • d uunsuarv: to J 40 Vlf)i)7, 
.'l.a!! be con ei\ed or invented on the 
i.'ci t r.cifiry s helialf. Preferred invest- 
I •.f.u.i are L.*:. ifavinr.-, Uoiids. but .such 
fnn.ds nr y al'o to luvo'-.cil In cccord- 
anre S'.iiii tiie rule-, miplk.'-ible to Invc.st- 
t.'.f.tt o: trust e .tnte'. by truMers. lor e.y- 
ar.’.plo. .surplus funds mav i,p depcrlt'-d lu 
an »itcrt..t or cividond bcarliiy account 
Jn r. b.nnk or tru t conip.-my or In a .'.av- 
Inyi and loan at'or la lion if the r.rcount 
h el’her federally Insur'-d or h oth.en-.lre 
Ir. uTd ill record nee v.lth State law 
rcn.ulrenient.s. Surplus funds dep<.<ited In 

on Interest or dlvtdsnd bearinp account 
!n a ben.: or trust coarpauv «ir in n mv- 
II;,uiiu io;',n p-..o,-.ition must he l!i a. 
form cf account v.lnch ch'-iriv iliov.s that 
the rmre-f iitaiivc ’''ly.-i' has only a fidii- 
ciaiy, .mid net u per.. ual. Intu-est in the 
f’.U'ilj. Ihe prefcricu loriui of such ac- 
coiiuls arc as follows: 

(Ko.nio of bcuvnclary) 
by 

(K.sme of rcprc3e;*.taUve piyee) .. 

Teprcscntfttlie p.iyco: or 

(Name of beneficiary) 
by . 

(Xair.9 of representative payee) 
traste-'. V.S. Savlnr,* r-nCi purc'..aiC'J with 
•urpius funOa by a rcprorcntatlve payee for 
a Minor lUouict be rc7..>lered as follows; 

(Xame cf tencf.clary) ** 

*"■*,... • minor, fer whom 

(Social e-curiiy No.) 

...........-- ]( represtfiitatlve 

(Name of payee) 

p -sTe for s?ci;!l rsriirlly t;»i;eflt». 

U.S, S;'v|r”i Bonds purch.ated with sur- 
p.ua rr'Os bv a rcpi'c enta'lve pave* for .an 
inc'incliatccl adult beneitclarr ihouid be 
re;l ,tcr.-d as follows; 

(Name of beneficiary) ’ *** *"* 

*. ... {jf whom 

TfiotUal Security No.) 

....------—...... (s rep- 

(Nanie of payee) 

rc-.entatlve payer for social security benefiss. 
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A iv; rc"C‘U‘.a;!vc jisvra wVo !s tlie lo'fHy 
appf'iii'.od njr,r<lin!j or liclurljr/ of tl’.i* 
iL.iy iiiSij ic:,'uttr U.d. r'av- 
11'r;'!". !'i’rrhr'-'''l v I'li fund* from 
title Ti ij.'i’n'rily ni cucjr'Jar.cc with 
apiJltttii’le u' liens of the U S. Trc.ts- 
urv Uo!.jrt!;‘.c;'.t (.'51 CI P. 31.">.5 through 
idj li'.'/n." f.tiior a:lPl•o^ecl inve.tment 
of the larnrli-iary's lunds iinide by the 
ropri —i.aiiv? pavoe inuit clearly show 
that tlir O holds the property In trust 
far tl.vh- iK-firlary. 

t 47 :-M :.7 81 . Apr. 21.10721 

r lOl.lOOtV t'»e rif lii-nrlil* for bene- 
lit iarv i:i in^tittilion. 

Wxrc a henr.rclr.ry N confined In a 
Federal, St.atc or private institution be- 


c.an.'.e cf nunt .1 cr pliy-ica! ir.on'.f.clty, 
the rcl.itlve cr other p.-roon to v. '.io.oi pry- 
i'..fn's !:re cc’.t.... d on U'lnuf of the 
l.-nt. ci.’.r;- *.l ,h.e ni/hes: p.-. -r.ty to 

expenditure ot ’.lie pay m''nM tor the ctir- 
r.nt r.-._ini';y tie. cf the 

f.ry, Inc’udin? the custonre;:.’ char =••..» 
niii'Je by t.'vj n.ii::ulicn (.see i 43l.lt0l> 
In .c.'ov.d!:;" ran. tr.A ir..;‘.nt .v. it ij 
*^****** jl 


U.’llw'aeCiaS.' aU* W> !•••.• 

ion to nh..m p.'yr.'.ents are on 

il.o brri'-.'lciary'c hrha’.f to r.llc.a*.! c.x- 

p.rmiv'i-io o* b..c 4..'.ydwiikS ..a ovrb.-.t.cl 

In a manner vhirh v.i’.I faelUnie th.e 
beneficiary's earliest pc stile reiiabllita- 
lion cr rclt.’.se irom the institu-ion or 
which oihcrv.,...' .•.ill help ...r. h.t aj 
rormat a ll'c rs pr.'.etie.able in the in- 
fcUtiitlonr., environment. 


r «r>« tro- e... „r i 

ent i-IitM!. tir p.irvnt. 


1/ cuircni n.a.nt'.i'.a.'icc iiecJ.s cf a 
betic.'ici'.r/ r.rc bein ' r..";er.al:!v i-ict, a 
relative or ot'.icr per.-on to wnotri p.ay- 
n.tr.ts ate c.r'.i il f.s i<preien.a'.ve 
I'.-yce cii bch.tt: cf the h:nc:tclary tr.av 
ti'c pa;: c.’ t.'.e p. y.r.citis fev 

the st:.opo't cf the 1* m'.ly t'enende tt 
f;.r.!s:. a !:;; ’.l;. si.;. r.d;.".t c.h,..' cr a 
Icynlly dependent parent of the bcnc- 
flclt-r;-. 

I3I Kji. aasi. ar.-.r. 4. J9C5) . 


§ -10 I.KiO.'l risi.ui* of rrrfllion. 


A r.iativc cr other person to v.lion; 
payments under T.tle II o* the Acs are 
ccrSihed sx r-orctor/.anve pr.vr? on be- 

a . -• »• '-* • •• • J 'j »J • •' ,«••• 4 

to uie such p.i..;;'.onio to t:i.=c;;iir 2 Cj an 
Isiiebtedr.cso cf the beneficiary which 
wax incurred before the fir.st month lor 
which paymeni.s are ccrtlxicd to a relative 
or cih<'r r^r.^cn on ‘.l-e »• ''-f.ci.'.r.-s be. 
half. In no css.*, no'.cver, tr.ay such 
payee use such payments to ch.«eliari:c 
s'leh Inclobtsdi'.r.s tf the bvncf.viar.'.' un¬ 
less the curret.t and rcascnably isre.*ec- 
ablc future reeds of the beneheiary are 
otherwise provided for. 

|aa FJl. 7ie3. July 13. 1003] 
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§40J.lft09 AiToinliiKilitT. 

A rp'atlve cr ci!'.f>r rcr-:n to •vhom 
payiiic:iv6 urt? zt rffprc«’r,tative 

fip.ycc on tciv.ir ci a hinellc'niy jii.jU 
submit a v.-nttcn report In sue!* Iona 
and Bt suc.’i timea as tr.e Admlni iiratlon 
may rer.ulre, accountint for t’lc pay. 
ir.er.ts certliicci lo h'r.i on behalf of the 
bcneficiarj’ unless such payee is a court- 

Bppa'.r.ted f.duclary nj-.d, ns such, Is re- 
Quired to make an annual nccountl:;.» 
to .the court. In r.kich case a true ce- y 
or ct’.^i Kuen f c:o'jr»t hi', i v/i.h h-.e cou.-t 
may be submitted In lieu of the ncccu:;*. 

.Ot'r .0.,.. ...CvC.i.jvu 4 4**< >•** M V* 

t on. If ary su?h rcl.’.tive cr chcr tier, 
fo.n it'.l's to sukr.'U tl'.e rc-e.’.’ired aocount- 
ln.i vlthin a rer.ror.able p»r:od of time 

' tr.ttu i tnali bo cernn.d to h..n on li.;;*;, 
cf the beneficiary unless for eood r.-iu-a 
sito'./n. tl'o Jer.'tult of such rclatl.o cr 
other perron is txcus.-d by ilm Ac.T.tni 
tration. end the renr.lrcd accountins is 
there after subml tied. 

5 <10*-.If,to Trrr.frr of .sminiulatt-d 
briieiit 

•*. rrprcrrr.tatlv; p.'.yrc y.ho has cc - 
Ecrvtd or Invest'-'.i funds from Tit’.a n 
P'>yr..tn:.s cc’.tti’.rJ to hurt cn bch'..’ i: 
a ben.''!rlar;.’ .'hrl!. juen cd”tct;:n of ‘.'.c- 
Administration, transicr any .*uch fun-.y 
(Inclndlr.'r Inrcic.u earned fre.n invc •• 
merit of such funds) to » successor r.ay--e 
r.pi’Cluted by the .•■u.ir.nurtrn'.itn, or.' -.; 
the o'ltton of tk.o A J..'.!n!'tr.st!-n. rha'! 
irr.nt.cr .u;h fv.u.?. .iiclu..!:., ir.,,.-.- 
to Di? <*.ilr.tir.i'‘.ratlcn .'or rte''rtl.‘!ed'.S:-.’. 
to u cr to ...c but.t..an.ty, 

123 rji. 7tc3. July 12, iroai 


A 
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20 C.F.R. Sections 404.908 through 404.934 provide 


S lOl.OOfl l-fTtil «>f Ini'.Kil firtormina- 
linn. 

Tho Initial dctcrmtn.Ttinn shai! hi* f.nu\ 
*r.d tlrdinr i;pon thn nartv or partie? to 
*uch rioU'nnin.aticn unleis it Is rcrcn ;id- 

CJcJ In accordance v.itli Jj-tOi.SlO- 
tOiiiiO, or It u rLV»->id in accordance 
vi’ih i -iOi.dSb. 

a !0!.O()9 T!c''<>r.<>i!<-r. l>fn am! I.ru.'ii:;;. 

Any parly who is c'i;'ati.s.'^ipd r.-lth nn 
Inilic! d.'.'':.T.ir..it:o.o n; ty rnru at that 
t'-.i! Ac’-iiini: tr.i*lo:i .•■''coii'ldfr 'ucu (i"* 
tcn'iir.ation. a.s provided in s '.3; DiO. ii 
fi rca icii /.or rccor.-.;-..tr.a‘.:on ..s :;]■ d. .‘.uih 

<lC*!cn r?"’.!: ?;'>♦ (*A** • »•* 

i!;c ;. i;. 10 u is •..vin : ci-a. ■■•.•i nt to so .n 
recoi-.dMftfori it ti;o pr.nv rc'-ur.tlT .3 
• a* o.e.iacrutijii i' cli vi.iii 

t:;t dficriiiniiiwoii ci t.ie .'.d’niiaiiiauoa 
made on «:ch reccr.-i'ir.r.tio.n; and e :e- 
r.U’.st ior a hcsr.nn r.iav therraitcr be 
filed, ft' Is provided in f 4iJ-i.&17. 

I.’i ru :‘;v7. KiV. ic. lyn, m annua .i at 
2i PJt. l-il .a. Dcj. 31. !yi3| 
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ron'ijcratiun. 


Th? Adniii.i.Jiration shall rcconSiC'or 
an Initial elite rmlnatlon 11 n r rltton le- 

q. ’.fst lo.* reco!•^^l^leI.lU•Jll Is h cd, ns ji.c- 

vldcd In } j 911, by or far the oar*'’ to 
the i: ‘M.’! detciir.in’.tion isic } -lO-; 'Ja.'.) 
The r’l .!i e'.i tieo-.-.'.'ier 

sn Iniiihl dtrni.aliiefi'.;'. 'iinlivs the di- 
tern'.r.rtion U v fh j.-pi*ct to the rev;. 
„jua of i.;j Aaf.lr.isUaiicn s car.ur.:^ 
records) 11 e written rcoue.vt fur r>'ro‘!- 
sifif.r'Ian ia .Ihtd. sa pro^iJ'-d ;n 
• i 401.1*11, by an Individual as 'n i.'lle, 
widow, divorced wile, si'rvlvli.i* divorced 
v.h'e. sjrvivlr.a divorced r. «thtr, hus¬ 
band, Trtdowcr, child, parent, litclvldurj 
allejln? tciltable cntlileme.nt to a hitr.p 
snni. or rc:j"’.’.-'‘nra'lvfi r.l n dic t d .-:-,! u 
estate, '.ii.o ti;r‘'’es a showing In vruln" 
that Ms Of l'.,7r rlaht.s with ri.srect to 
monthly bc:irflt.v. a iar.-.p sum. a period of 
dlsoblllly. or cntltlemcr.t to ho.«p;ta! or 
s'.ippVm.cn’nry medical Insurance b'^n**- 

r. ts, m.ay bo prejudiced by such determi¬ 
nation. Tlte Administration shall a'.o 
reeundder an h.ltial deicrr.l’.rtlfr. re¬ 
lating to the rcvlrlor. ol the .^dm!^ist^a- 
tlon's record ol the carr.inas isce 
} 404.&06tz>) of a decca.scd liKuvidual II 
a written reqi.'c.'-t for recon-'ldcration Is 
filed, as ur'.’ ld -d In ? M; nn j;.. ^ rjpr»on 
as a widow, divorced wife, .s'miivlr" 
divorced v.ife. snr.l’ir? dlvcne 1 r-oth.er. 
widower, child, pare:,:, an liidlvl.livl 
alleging equitable entltlerrein to a lump 
s'lm. or representative ol the decedent's 

|31 P.R. 167Ca, Dec. 31.19e81 

§•101.01] lime and pbico ol filing rr- 
qiir<i. 

The request lor recon.slUcretion sliall 
be m.-ide In wntln;: and filed at an o.ilce 
of the Admh'.lstratle.o or. In tl’.e cu^e ef an 
liuhv..'!!! li j.n ti'.e Jh-..hpp;r.cs. at the Vet¬ 
erans' Administration Reflor.al Office In 
the riil’tpp :-. j or. in the case ol m In- 
divldu.il ha'..nr 10 or more ye.ira of serv¬ 
ice In the I'jlhoad Inrlustiy (f'-o .Su'f'nurt 
O ol this I’r.rt i.'i-li or of an h.dlviduil 
entit’nl f i .tii anmiilv or tl'.t i" '■In of r.ti 
tAf.rii ur..,!.-■ the r.riiruau Icctirora'-ru 
Act prior to Otlcbcr 30. K-Jl, who ri- 
quej's In writlrg rcvcnsidcratlon with 
respect III Ills uppiic.vuoa tu establish a 
perlO'l of sh.'.ablllty under .«ectlr,n 21C(1) 
of the act. et an office of the Railroad 
Rcl!rc:.''.cr.t Hoard, within 0 months from 
the date of r.ialliiig notice of the Ir.hlnl 
dc*e; mlnrtlon. unless s-uch flniv Is ex¬ 
tended as provided In » 40 <.fll 2 or 
! 4C4 0.43 

(25 Pit. e*‘*. Ju'y B 15C3. »» amsndfd st 
»t 28 P ri. line. Ucc. 51. 1CS31 

8 401.912 l’i.riii-s lo |l,c rci'iiTi«;der.alii*t!. 

The P'jrile.s to the reeons'ieraflon 
shell t'" •.I'.e ter'.'Ti who v.as tl.e party 
to the initial t'et<'rm'na'ioTi fs-? f <C 4 ,- 
P04», rrd ar.v ctiu-r per. -tj n ferroi tv In 

1 40- 01'' '.u'un who:*.* r*.- ■ - ir.'.''.*'! 

».•! • I,*. . 

V. • .«* (S • *.i,*-*s»••• V r*, u. 
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5 *10 1.913 N<»t*rc nf 

If the rofiue.'t for reef'rj;W''.'Ht;nn Is’ 
filed hy ?. j crs'-'ii o’her thnn the n t.'^y to 
th*' r't:*'eroth:r.t''tn. iho Athritris- 

traiion .sli;ili. f'l-fori*» tch rcoor.ilr^ i-alioii. 
m*!il a •Aritr.tn notice to such pnriy at hts 
last kP.o’ATi firldre-'S, infi-min ’ h!'n *hot 
tho 1 Lc: i.-i i 

sldered. I:» c-Jcl;t‘or.. ttf. Adr.iinljtratlon 
shall clve such pi.rty a rcnsorablc oyror- 
tunlty to prif*ri'. sueh evidence and con¬ 
tentions h.c to fad or low r.a he may desire 
r' l-otlvo to the rid-rm!r‘..‘'.‘lon, 

|2t r.r< le'iT. IV-h. tC. iseo, u aaiendro at 
as rjl 14133. Dee. 31. 16C31 

S 401.911 Itrriiii'-iilrri-d Jrtcrrniiiation. 

The Adtiilnlstrotlon shall, when a re¬ 
quest for rrcon.slderntlon hc..s been filed, 
as provided Ui f? 404.910 and 404 911. 
rccon.slder the ln'*!:(l dttr.rm’".a‘ien In 
question nnr! th ' fii -llr.'’- t jm •• h.lv'h It 
wa - ba'-'O; end •:*ioii the bore of ih" evi¬ 
dence rc.’V'd'ti'l 111 contivettPii with the 
inl:.'.l dtte.ir.i.i.'tlon ii 1 v.hiiicvti other 
c'.i jcnco h) suitntlttcd u- ilie pni tle* or Is 
otherehe obtained, the .Stlininlotrflon 
shall make a reccnslriered determlrntlon 


el!ii.-n:n; or levisir.r. In v hole or ir. nor 
the i.ndinus and detcrminntic:.’ J; 
q’tortlcn. 

(;>J FR. 1C77. Feb. 2€. 1300. is sm-r.-Jt i »• 
2a F.R 14432. D‘c. 81. roi; 

Ij-101.913 .Votica of reconsidered cVlcr. 

tililiuliotu 

Written notice rf the recon.-ider- d ■*-. 
tcMitliiaiK'n .**hjiH l.t .-.’.ailed to the j. 
tu..5 at ihcir h.-t line n addrtssts. 1:.^ 

tile bte'-.i t'.fri.'i r and l.rl.-irm t.he p.irttt i 
of their rl:hf loaheailn; i.^te i -194 f-lT 

§104.916 I.ll'cct of rt-coii-idi-rid Jcic;- 
iiiiiinlioii. 

The reconsidered dciermiratlcn shall 
be final nn*d bindin.jt upon ail parties 
tl'.’’ ii'ccn.-id-irntioii unless a hear*;.? is 
r>r:,’ie.'.t'‘'l In pceord.tnre v.uth ?404.9:'s 
and a dccMon rendered or ur.lens v:~:. 
c.’crrrmir.nion t.r i:v:;cd In accerdrr.;* 

UKh I 4C4.£r5G. 


§ -10 1.917 llc:>i'in;;; rislil In licarins. 

An ir.dividu.'.l ha.s r. ri:.:;! tn a hear:-; 
about any nmner di ‘lei.ptcd 'n { 404 0 ‘ 
If; 

tp> An Initial r'"*'r:r'“.''.t.lcn. ?r.' t. 
recor.ddtratbn of tivt Init.al rt-termi:’'-- 
tlnn have been miad' by the .■\dr.tlr.ls 
ticri; aii-.i 

th) Tlie Iridlvldiia! l.s a n-r»v refern . 
to 111 f 4u4.013 cr i i'ji jd.'j; imi • * 

tci The hi'ilvtdual has f.lcd a written 
renurjt for a hearin'C unuer tne pre'-t- 
r'oijd.'scrikt d hi 1 Itl.Oli. 

I'J'. rzi. :C7C0. Dec Jl. U6C| 
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3 404.0131 Time anJ plare of (ilinx re 

The request for heorir-’ shrll be rnsit 
In rrrlt'.n’ and fiVd at an 'jtTce of t; e 

0.^».****l/»*»*%#*es**x>aa I** »»»<• 

4»M«a**s***aa>4 «4 ««<>>*• *** a*t 

vidual in the Philippines, s.: the Vclcran-s 
Administration R^rtiera! 0“;;e In t!*.* 
Philippines, cr v.ith an .Administrative 
Law Judac. or the Appe.ils Council, cr. 
in the ca'-e of an i:;c'iv..Ui’. having 
or more yeans cf service in 'he rallror d 
lndustr>- (see Subparl O cf this pin* nr 
of an IndivldUiil entitled to an annuity 
Oil tne basis of an award u veer the P.?l!- 
ro.'d Retlremont .Act prior •' Ottohe. 2 
l&vi. v.i'.o requ'i*; Ir. •. .. .. • a iter 
vlll>. respect to his r.-t ’’' f-r. io 
li-.h a pc'.lod of ci'sabllif u.n 'T rectic: 
21C'i> of the act. r.t an oil.ce of tlic F .'.i:- 
rof.d Retirement Board. Th* reque't for 
hcan.jj must be filed ulthln 6 menth* 
after the date cf mal'ln; rot.re cf tr..' 


. • .:\'.ldc!ed detcnnlnatlnn to sv.rh Ir- 
..iml. except wi.tie me iirr.e tx- 
jd ns provided in f 40-t.illd cr 
■■;: 

•• Kit. 64(13. JulT C. i9Cw. £.« auicr.ccd 
,l ;t?T.. MC'S. Dec. 31, 13C3I 

pi l.tll'F 1‘iirlir^ lo n lieiirinc. 

The parlies to a hcarins shall te the 
/•son or penons who \» ere parties to tr.c 
"c.'.lal determination in question and the 
. .n.'.idc:.'.t;o.n. .An;' o'h.cr inf'ivy'T.I 

•• be made a pnrty If such Individual s 
•. !it 5 wltli respect to monliiiy benents, 
. sum, a period of di. ribiliiy, or 
'.iinueiit to ho.-pna; :n.-t;r..i:ce hcr.:- 
.cr 5 'ip:>’(n'.cnt:.rv nitci.ca! insiiranee 
m'.e its may be ptejudicf cl by the tied* 
:i. upon notice Tlvcn lo him cy the 
'.T.ti.iUtrative L.aw Judre to appear at 

r.aiii.is oi ..>e ,..w. 

■ •.dfi'.cc and content.ons .?.« to fact or 
.. rj he may di.t;:e n. supy-r: of lus 
.•trc.st. 

..ra. 1C7C0. D"c. 31. liCG] 
int.OTO Ailililiori::] piirtlr-j lo tiic Iirnr. 

•"P-. ..’• 

The foilowi.n? Indlvld'uai.*, i’n’addltl'an 
••tlicse nnnied in MO*; filD, ra-y ai^o 
c r.irllcs to tiic hcu.i.ip. Unk.ss lite 
“. srlnj is with losi i.ct to the revi.sion 
t an tamlnps record cr-tabli.siicd and 
‘..'il.il;.* ri by t'tr .'.dmln'sErrlicn, a 
;e, v.l!l<i-.v. dlvjiTta 'vna. snrvtrlng 
Tvcrcfd wife, surviving divorced motiicr, 
.'.:.band, v.idowtr, child, parent. Inui- 
dSual alleqlnB equitable entitlement to 
s lump sum, or rcr'iesenfative of a de- 
1 nt s fstcic. Vvl.3 jnahes a eI.c-vI:.,: in 
•• riting that such Iridivlduul's rights with 
••‘peet to monthly benefits, a lump sum. 
* period of disability, or entltlciacnt to 
r.3!pltel insurance benefits or supple- 
“■rntary medical Insurance benef.ts may 
*■« prejudices by anj’ decl.'lon that m,ay 
'• made, may be a party to the bearlns. 
"here the hearing is with rc'pcct to 
i revision of an Itu'.vidiiai's c..ti:i;i.:s 
■^ ard, a wldor, divorced wife. sv.r .Tvlne 
f orced v.lfe, survii-.n; divorced motiicr, 
•‘■fewer, child, p.ricr.t, individual alits- 
■7C cTultable entitlement to a lump sum, 
or representative of the decedent's estate, 
'■’v affi’r ills death, h" nindi a party to 
■■ a liearing uron filinu a r.T''U’r. r.i.iice 
' h:s or hrr desire to cc a party. 

'1 i n. •.c^t:e Dec. 3i. ircei 
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1^1.021 Aflii^ini'lriilivr l.axr Jiid^r. 

Thi» hoarir-T provtdri f<'r In Ihl^ Si’b- 
'i:l J fhftU. ""copt ns p’ovi Jfd 

^ cf^nductri by rtTi Adi:ii;i!s!ra:;ve Law 
Ji:dw d-riv.r.atcd b - ‘.h» lilrcrtor of the 
liurrau rf Hcarin':> .ind An;a*.’is or his 
d-'li'i.t'', ill r:» a; I’lnp:! ;:? c.r'*'. •.;;c 
nir-'-tdr iriv dnr.oth.:’- Acinun- 
i-trii':'.I..'./ J'„v’ c rr a I’cr,..,-.!- or 
metr.bcr' r: '.he Ap.-onl- r'oiipci! to cr :> 
duct a !if .'rit.in < i'lch rn'o tne prc i- 
iioiir c! tins Sub;’r,vt J rcvcriiirn <!;e 
conduct cf a hoarit.e by nn Admin!-- 
tra'ite Lav; Judce shall be apjilicable 
tliorcto. 

|rj . i' '.'i:. IV*j T'". I'cn^ iirrisr.dra *♦. 
76 rn. 1037. Kfti 2 irifiB; 

§ lfl!.')22 Ib'iiiiiiiirinitiiin of .XiliiiiiiU* 
Ir.-tiNf I :iv. Jiiilfir. 

No Ad..ii:'.i ir.’ti\.; Law Jud’e .shall 
coiidufl ;t i.Ciiiirj i”. a or.-.- i.i v.l.icii I'.e 
Is or pr-nial with rcsriecl to 

any part..', cr v.iiero be lir.^ rny intiie,--t 
ir. '.he in.’V.t r ; '■’. c’i-n fr'r drci inn before 
him. Noiifc o; any ob.t.iion vhic.h a 
p.rrty n; iiave to ti'.o Adr.in! trr.tive 
Lii'.c Jut'-’c v.iio Vt.'.i C'ii.’duti me lioii- 
Inr. .'■■h*:’* b.' rer-d' by .surh pr.itv nt liis 
earliest opj oiiumiy. i.ie Ad:.iiiii.',irau.e 
Law I'lid'c r!".!] eon-.;c’-r ob'ccilnn 
••ant) shall. Li h.is. ciso;ci;on. eui.er-pro¬ 
ceed vtth'the hoarir.!' tr withdraw. If 
the A'!n ’';;.;trnti. e Ln-.v Jud :c v.ith- 
drii'.vs, another Adtr.ini.ntr.tive L .w 
JudTC .‘hail b? ticsipnr.’.tn ov t’le uirtc.or 
of the Eiirt'.iu of Hearings and .Appeals 
or 1;!' t' l ra'e to fc'.dii't the I’earire. 
If the l...w .lu.i'.o de.s 

i.ot s.lthtiraw. the ob.’teiir e party may. 
ofttr till' t'l.arlr.e, prc.sr-tit his ch cciions 
to the .I’.'peai.s Cc-unc!!. as ^irovided in 

Js‘•04 {t-t‘i-■■•1)4 fi4'i Bs rosons wliv the 

Adti’.it.iil..'ti'.? La'.’ J'.tac't’s dcri icn 
'should be revised or a new hearing held 
before nnoliicr Admlni.ilrative Law 
Jud.'.e. 

(7i K.ll. 1C77. Ffb. 70, IfCO. as amended *t 

aSPJi. 1037. F<b 2 . liC31 

§ 401.923 Time and pl.irc of lirarini:. 

The Administrative Law Jucl,.'e shall 
tlx r. time c’-.d.plere \'lih!n the Unite-? 
States for the hearlne, v. rit ten notice of 
which, unless w.aited ov a pnriv. shall be 
mr.i’cd to me piir:i«*£ at tl’icir l-ot kno-.vn 
•ddre.sic.s or given to tho.m by pertonal 
service, not bits than 10 da.vs prior to 
such tlm". .As u.sert in this *‘.''rtlon and 
in 1 404.133';. the United ritafys niee.ns 
the 60 £3'.r.t:.'. th; Uitnet of Cc-iumbla, 
the Ccnnncnr.cahh ct Tucrti iuC'O. and 
the Vlr.Tln Islands. W.-ltlcn not.ee of the 
cbjcrtloi'.s of any party to fie lime and 
piece fix'-d f .- .. Ivearinj shr.il be filed 
by fl’.e ohj.ct.ng party wtlii tiie .Adr.-.in- 
IslratlV'j Law Judje nt the e.arliest 

l..-3ct.cablc o, .ion unity*I before tiie time 
set for .siirh h'.-vir.':.. .s’ i.'i n..r...e siiail 
uta’.o li.e n.: ons lor tno ;:art"'.s ob''-'C- 
tion a.nd :.l< ti.olre a, m mo’tin.j and 
place vltlnn fit United cl.V.r.s for the 
''cntln?. The .Mmit.i Taiive L-.- jiH-e 
fir.V for <• ■ i I'..-.; ?. ..c .. ... ■ 
cr pI.K? viif.in tho United States for 
the hcaiir.p. 

130 K.R. 133ti. .I’llr typi j 
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f 401.*>21 lirnriti? un new i*tura. 

At any time after a request for liearlnj 
tias been marie, as rmv.ci': '. In I -IC 1.313, 
but prior to t!:e mail’-nq of nof<ee of the 
dccb.ion, the Ariml’U.v.i.T.ive La'.v Judqc 
may. In hie tlir.crrtlo.u. cither cn the an- 
pli-ation of a rariy or hi*, ovr. motion. 
In .nddition to f;.e maiter-s b: n::,l'.t be.'cre 
him by the i< ,i;est lor hoarln,?, give no¬ 
tice that he V ill aho '•r.:''.! 'cr .an/ s;v*i- 
fietl t.cv/ iis-ue 'see i'iOl.yOo* whe'iier 
pertinent *o th? fr u'.o or a ’.•"I.' t '.1 matter, 
and v.heiJier i risir.c .«t;i>?e';ji'r.t to the 
rcque.st far nh.oi; m.ay .a.'i’eol 

the riahts of strh r:'<rty evcii fho'n!'. the 
Admln'<'trrit‘''a hr» n-i r.tr.-;? an ;r.il..il 
and rcconsltiercd dotonninatitr' aitii re- 
sp< ci to ru:ti i'.-ue: Pir.. Xc l, Tiiai- 
notice.of llte lijne'-ond’ place of '^he 
hcarlnp on aiiy h'”.T issue hliall, unless 
valved. be qh en to tl’c i-.'r'.ies v..' i'in the 
time and rna.aner sneeiheH i;.. ' .:ci.?C3; 
Aud p'OJ ic'ea further. Tiir.t the clab-n Is 
not one wlUtla ti;e jnri/drttin-i ct o .“tta'p 
agency under a T: cieral-ff: :e "rreo- 
ir.ent pursuant to section 221 b) of the 
act. Upon the ^hlna of .such notice, the 
Administrative Law Ji’drte shall, c.ycept 
es otherwise provided, proceed to hearing 
.on such new Isruc in the: ame ntjnncr ?’ 
he would on ?n .'.-fc on t.v.i-h .'.n Initial 
and reconsidered de-tcrcninr.tion has been 
made by the Ad:n!n''f:r.r!on and a hear¬ 
ing reque.'Ud with respect tiiercto by a 
party entitled to .such hearing, 
las rJl. 1077. Kcb 21. neo. u »uac*.;ded at 
38 rn H4i»? r)»e ?» loosi 

5 10I.92.> niaii.:r <if litiic and place for 
lit'.C'lrii;. 

The Adr.'.ir.i.slrMl'c Lp.'v Judec rmy 
change the time pi'.d place for the hear¬ 
ing, either cn Ills cv.n motion or for rood 
cause* shown by a pnity. The Ad'iilnls- 
trallve Law Judge r.nvy ad.icurn or pcft- 
pone the hearii'.:'. or l.c may •.•copen the 
lieaiin: for the rec.'ipt of additional evi¬ 
dence at any time prior to the mailing 
of notice to the prrty of the d'cislon In 
the case. Rca-tonablo notice shall Iv* qlvea 

to the p.artlcs of env rhin"c In the tl:.. 

or j,L.ce of hearing or ci an ad.'ouir.. 

ment or a reopening oi the hcar.ng. 














§4f)l.'/C6 Siilir><>rii:i«. 

rc''.'"'r■’V*'-' w for t^f! I- '■ 

r.i-C'..f.i!i:itior) of p 'Ti "P. ail Ac'in'.v.lJtrr.r;;". 
jjavv' Judce or n jr.c.'.^or of the 
Council, ii.ay, ciiiier u:io»i hi'- O'vn ino'.!,,. 
or uj-f.'ii tlic |■•.cit:o£: of a part", i-M;t 
5ub;>oc“.a^ for tiic ait'iiclar.iP and teii'.. 
mony of v. itnesscj und for tlie produclior 
of b'loks. record", corn n’Ki'-.a'p. 
or oiii.r tocuniL-iUi v.iiich .arc rclcv" 
Pi ' r:::.:c:;al t.o any imitcr in l.^sut a 
tb.»' Ivarinc. P*r*.:''.r v.bo t*;c !•■ 

'•it'.ncc of a ; '.s!;,’;]. ic . x'.-.i 

j duy.s prior to iho time f.'i'd f-.r 
.'iv.-’.riii'r. j.Jc v.iili the AcliMniiirctiie 
law Jud^e or at a dl.'.nrt r.’.: 
of tlic Adtr.iniitra'.ion a written tf- 
flmrPfcr. t:,.; c . 

or t’ocuinmU; to to inocl'iceri. and d'- 
.scrlbi;." the rd 'rc .. or I;, .lion t.;;ri.' 
witii sviiTcl-y.t particularity to 
such wiTtH !;!'', or d .'■vrr.'':;’.- to 'cj f' 

Tiie icOLtsi for a sebpaena siia’.l statr 
tl'f icrtincr.t fact? .vMe.b i;.,! pa;;y i; 
pccla lofjtaoli h by rucn'wi'.r.cf? or dco- 
Otr.tm pnd v hfher such frets crj’.d t 
c..l:'.b!lsbcd by otlmr c.'t' r.cc w.th'.y t.' 
u.'c of a subpctiiu. Si;r,iiC"ra«. as pr; 
vhii-J for a^^ovt. fhall.be l.i.su.cd In il- 
naii.c cf !!.e .'-Ircrf-t.-iry of Hr.'.lth Tel •'’• 
lion r.r -* V.’clfarc. ..r..l t';v i. arha! 

•Ity /.t'';;;fi..u; .’:irr. ;.;;..li pay tiic cow t. 
the lisuanec and the fees and mil'.a? 
of any witness so .sLbpocn.acd, as pro¬ 
vided in ffctlon iCthiai cf the act. 
fjj rjl. ir.77. Feb. 57, ICM, nme.Kj -t v 
la f j! ims. i}>e. "A. IjCji 

a 101.927 ClonJurt r»f lirarins. 

Hearlncs shall be open to the parth' 
and to sv.'.h other pcr.'ons as tlic Ai- 
* mlniitrative Law Judyc deems nece>'.'.r 
and proper. The Administrative L" 
Juripc fhall Inquire fully Into the 
ters at l.^fve and rh'ill ree< *••2 i.i e; .c 
the tesiimoiiy cf wi r.cj'es and atiy d ■" 
nwiits whi.’i are rchvar.t and inev 
to .‘uch maluts. Z: the Ad.Tilni.nr-’ 
Lav.' Judje brheves that there is rckv.: 
and material evidence available writ.- 
has not been presented at the Lea . 
the Adr.'.Inb tr.itive La*'.* Jud-e V 
adjourn the hearing or, at rny t.\ 
prior to tire tiiailina cf nctlce of 
decision, reopen the hearina for the r 
Cflpt cf siich evidence. The order 
which evidence and allceatlcrj thaU t* 

pit'M.tfd and the pr&ep<jrijc at the he?r- 
• rally.'' ■ r • e r •> 

<i.ior-.wsc t-v^iiisy.y jrc'.tdc, s.;a’l be In 

(;:i*..'etion of tr.f /'...mirii.-'r.'r.'.i! ■"/ 
;i.:l f ri.J of .Mich nature as to clcrtl 
-..c p'lnics a rrafonable opportunity io** 
i f.iir hearlr.f. 
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J 10 {.928 I'ltidciirr, 

Euilence may {>c recelvi'd at the hrar- 
;ns ivon thaush InaJmi.vslble tmdor ru'js 
(,: evidence appllcab!? to co'.ut procc- 
'.are, to tto rrovbinnn ot me 

ff.-alf-iiona f.o t'a'.s Puba.art J 

tl’.'.c v/iiiun •..l.lrli tr.e Ao.miiia.t:-a^ 
aoa’s earnhi^s rieordj may b- revised 
•id lirttUlPB llicir uaa as evidence (see 
M m l'04-404.(>00). 

> 401.929 V i;ii'"»cii, 

•.•.'..iicijes at t'.c nearing si.oil testify 
.r.d'.r oath or af'trn.ation. ur.!?rv they 
vsc.i'ui by ill’ /.uiiimisinttive Law 
'■’e for cruse. Tho Acln’lr !s»c-.t'' o I.r.v 
. ■ :;e may-.e;:a;n:!Te the wiines.es a.ud- 
.•all allcw'thc parties or'thrir rti rc- 
;;tr.'ilves to do so. If tiie Adir*.;'.lrtir.- 
c LtiW Jadt" cor.fiutts the t .-..i-oUiih- 
•. r. of a uilncss, he may allow ti-.o 
; ..:lles to sugccsl matters as to v.hich 
desire the vl'n<‘'» to be c.nc.-.tloi.c.i, 

' ;■ e Acl;ni.i;s*..'.t:vo ;..rv Judio sh:.U 
. iii',n the witness with rc.spcct to 

• h matters If they are relevant and 

■ dciinl to any Issue pending for de- 
.'ion before him. 

■ !CI.95h Oral argument and written 

ailegntioni. 

The parties, upo.-i their request, ahall 
^ allowed a reasonable time for the 

• rtsentation of oral argument or for the 

of briefs or other written state- 
5 tnts of allegations ns to facts or law. 
^•''ere there Is more than one partv to 
bearln't, copies c! rny brief or o’.h.;r 
‘••■•'•.■n statement shall h" r.lrd in s\;^- 

;it. ♦Ues* »»<■•* • X -• •. 

. ,, ,, .. wa, a^iMWaw 

-at « to any party. 

1 101.931 ttcrnrj of lieuring. 

complete record of the proceedinss 

• e hearing ih:.ll to made. The rc-c- 

• be tran.'^cribed in any case 

* m Is certlflod to the Appeal Council 
•■>ut decision by ihe Administrative 
^ Judee (see ft .lOt aCLi and 404.942 to 

••*4 Inclusive), in any case where a 
setlon Is crmmcnced against the 
1 ^ ). or in anv o^her 

' ■’nin directed by the Art:r.lnl-tra- 
‘aw Judge or the Apiwals Council. 

5 401.93? Joint Iirarlnc*. 

**V.hen two or mere hearings are to be 
hold, and the s.amo cr substantially simi¬ 
lar evidence Is r''lfv:trit and nta'erlal to 
the mait.jfs in isLsue at each such hear¬ 
ing, the Admiiilrtratlve Law Judge may 
fix the s.v.ne time and place for c.aca 
hearing and conduct ail .ct;-n hcarin-.; 
jolnily. 'VViicre Joint hfj’.irrs are held, 
a finale record of trio proceedings s!,r.Il 
be ma.de a.ud the r ldcr.cc ir.t-.onuccd in 
one cav m.iy h tdMa-.ii as l:v.ro- 
duc.’d in tlm c‘i'.ev*. ;rd a «cp.vri\te or 
Jo.iu decision sliali be made, as appro- 
prl.ste. 









I401.V33 Confoli'l.ilrd 

When one or riore nc^diiion.il issues 
ere rnl rc! by tb« A'‘r-:; S'.r^'.ivc ’.ro.v 
.Tud»e i.ur.«u.\nt to ! -ni fiDS. such*?- jci 
may, J;i tb? <?!''• r,. '!••» c'rr:'.!'.'.'- 

trauve Lav.- Juc,?. be corsolidated for 
henrin'j end dvei'ion v.f-i r>t''.cr Irsva 
^.enJii .3 hc:cic nini-upc:/ toe tame ;v- 
‘quc't for ;i hearing. Tkhr’.rer or not the 
same or tob^innUaM.- ‘'n.llar c. ;:!c;.ce 
U ri.1-:r.;id m-u.*.! a '.he nwfer* 
iii issue. A sir.elc decision nay be made 
upon all such issues. 

§ iOI.drt !{ :ltl 13 c|){<i .ir j-id |>•.•c.•rlsl 
csidi'liri'. 

la) Gc'.trrcl. Any parly lo a he.-'.'ln^ 
rha'l lii'.c the rlGht to aopcar before 
the Admliiistraflve La-v Judre. per.?on- 
ally or by r''"rof'’-t**ivo, rnd prcjtiit 
endence and corhcntioni. If ail parties 
are unwli!ir.r. unable, or v.r.'ve t.h'>ir rtaht 
to appo.tr ht.oro the Au.".t;;t:sirative I.aw 
Judte, pcrsonaliy or by icpre.'.eiitaiiie. It 
shall not ba nccc'sary for the .s.'imi:tls- 
tratlve Law Jud;:e to cor.duct an oral 
hearintt a.s provided In 55 401.923 to 
404.933. Inriurive. A waiver of the ri'ht 
to nppc.tr r.nd '.iresat.t rv.clwi'.cc aiiu r.ilc- 
eatlons as t.o fact.* and I' W .rhall be m.tci j 
In wriiinc and Pied tvl*’.! tit? .Admini.r- 
trative Law Judee. Siicii waiver may 
be withdrawn by a party at any time 
prior to the maiiln? of notice of tiie de¬ 
cision In th" •'are. L’ en theu'’h ail of the 
parties have f.ied a waiter or the n^ht 
to Rootar and p;-::.ent evici'ne' and con¬ 
tentions at a 2ioavir.li before tlie Ad- 
mh;tst''a'.lve Law Jud;e. the Admlr.i.s- 
tratlvf Law J id^e may. r.tvertiitlc.-E, 
give notice cf a time and j'ltcc and cc-n- 
duct a hearing as nrov:d'..i In .'} 40t.fi23 

the p-.r.;rr.al apnca'ar.ce att ’ le.nirnor.v 
of the potty or p.'.r.i*s wcidd ?-.sist him 
to r..-certa;n tiie facts in in tiie c.aie. 

ib> /Jc.-'osd ot fof <*rf<i,on Wl.'ne 
all of ll'iC puii-i.; ii.i'.e 'V;..'.t..i ti.>;i' ii.ht 
to c.npc.'tr in :.<.r.'on or fiironeh a repre¬ 
sentative tn'i n.o .‘\b.i.*.n..ti'ati**c 
Jud-’c do '.s no* vlr' dnic rr oral hearina. 
the tioci ion .-li.a’.l be fca'ed on tire record. 
Whore a p.vrt.. rcsidir.; oju-ido tiie 
rrl'i •’ Pt. * at a vi. i-jt v ly r;- 
cv.s'icic to the L’mied > ciof.s not 
Indic.nte ihr.t 2is ” i.-iie , to appear In pe r¬ 
son or Ihrcayh a Ui ro.sf;ii.it;ve before 
an Anotiii. aivtive Lr.w JuJ,ee, and Urerc 
are no otlror parties to lh;e hoating who 
wish to appear, tire Admlnistiative Law 
Judee may decide »he cn«e on tiie 
record. In iniy ca.c v.hert! me ceci.hon 
Ls to bo ba.scd on tl.e record, ir.e .■tdinm- 
Istratlve Law Judve 'irall rni he a record 
of tire icl<'vr.:’.t vriti n cvuic’t. e. in- 
cindh'.r: apr-l-f hjrs. '.-..'■n.vn !-fat-‘:a(-r-.ts. 
ceitlfic 1 ...•.mif, rtpari... rti.J oLier 
documents which nere co isidort-d In 
co.nncctlon vith li.e .i.itial ori .mhia- 
t!*n ricf *'**'^’*^^t r* ^ *' 
add.tionri la ;c.‘*u urii material i\i- 
dence ttic rcr**' c - ,na't.‘< ;rr.;' p «.'cnt 
Ln writlr * tor co:.‘;fera'ior bv tne Aci- 
r.'.t;i!s:>T* VO I a-.r «.;rh dec rf''< 
shall be cotuicicied as bn oi the c ideace 
tn the ca--*. 

iw i n. K..v>. Ju:> 21. :i7i| ’ . 
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per CURl/vM: 

Section 205(j) of the Social Security Act, 42 U.S.C. 
§ 405(j), provides: 

■"When it appears to the Secretary that the 
interest of an applicant entitled to a payment 
would be served thereby, certification of pay¬ 
ment may be made, regardless of the ^^S^l 
competency or inco.-npetency of the individual 
entitled thereto, either for direct payment to 
such applicant, or for his use and benefit to 
a relative or some other person." 




On September 25, 1972, the Secretary advised the 
plaintiff diqahiljty payments to which he V7as 

entitled under the Act would be paid to Cary A. Moomaw as 
his representative under the authority of the above 
statutory provisions. Thereafter, on October 27, 1972, 
and prior to any payments to the representative payee, 
the plaintiff was notified of his right to ask for a 
reconsideration of that determination under the Depart¬ 


mental Rojulations and to submit any additional inrcrma- 
tion that ha might desire. T'.ie plaintiff, instead of 
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»‘xc;rcijlng his right to reconsider.ition nnd i hearing 

1 . . ' 

under the Regulations, filed this action in the district 

court seeking a declaratory judgnent that the provisions 
of Section 403(j) and the Departmental Regulations inci¬ 
dent thereto were unconstitutionally violative of due 
' process in respect to the procedures for the payment of 
entitlements of a disabled person under the Act to a 
representative. In connection therev;ith the plaintiff 
requested that a three-judge court be convened. The 
district court refused to certify the request for a 
three-judge court and dismissed the petition on jurisdic¬ 
tional grounds as well as the absence of any violation of 

cliu plulltt^rr'^ V. OllS t JL Lu L J.UltcS 1 Ulla.:L Lite pi. UV.CV.lUi. c> 

follov7ed by the Secretary in carrying out the provisions 
of Section 405(j). From this actio.i of the district 
court the plaintiff has appealed. 


1 . 


Section 40'i.9i0, Social Security Regulations .ho, 
20 C.911. 
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During oral ar^ur.ent: in thi5 Court counaal ro. 
the parties agreed that subsequent to the entry of tne 
order of disriissal the plaintiff had been accorded a 
full hearing before an Administrative Lav; Judge on his 
request for reconsideration. As a resu' of such near¬ 
ing, the Administrative Judge recomme: that payments 

be made direct to the plaintiff instead of the desig¬ 
nated representative, and that recormr.endation has been 
approved by the Secretary and payuients are presently 
being made to the plaintiff. Under these circumstances, 
and without regard to any jurisdictional issue raised 
by the defendant and decided by the court below, we 
are of opinion that the challenged statute and regula- 
,s .... Secretary in this case, accord 

with due process and present no substantial ccnst-_-u- 
tional issue requiring the convening of a three-juc,^e 
court under 28 U. S. C. § 2282. Accordingly, we 
conclude that the distric: court committed no error 
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It'. dl";T.is‘5in3 tha action. 


A F F I R M E 


2 . 


SiCG, Richardson v. V^'right, 
*^^d cl.G cirscwSsron m tno 
court on tna ccr.stitutiona 


AOS U. 
opinion 
1 issue 



208 (1972), 
the district 
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